UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-30997
Summary Cal endar

ACTI ON MARI NE, | NC.,
Pl ai ntiff-Appellee,
VERSUS
NORSEMAN, MV, ET AL.,
Def endant s,
M CHAEL ZAPETI S,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(96- CV-3945-C

July 15, 1999
Before DAVIS, DUHE and PARKER, Circuit Judges.
PER CURI AM *

Appel lant M chael Zapetis appeals the district court’s
judgnment awarding in custodia legis expenses against him
personally. W affirmthe judgnment of the district court, although
we do so on an alternate ground.

Appel l ee Action Marine, Inc. (“Action Marine”) negotiated a

t owage agreenent with M chael Zapetis, President of Norseman Mari ne

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



Towng, Inc. (“Norseman Marine”) and director of Q@ilf & Oient
Steanship Line, Inc. (“GO') for the service of a tug, the MV
NORSEMAN. The NORSEMAN was apparently owned by Norseman Mari ne and
managed by G&0. Pursuant to this agreenent between Action Mrine
and G&O, t he NORSEMAN was to tow a barge fromVenezuela to the Port
of New Ol eans. The agreenent further provided that Larry Sweeney,
Vi ce-President of Action Marine, and M. Zapetis “personally
guarantee[d] the terns and conditions of [the] agreenent as well as
t he conpani es for which” they signed.?

After the NORSEMAN failed to conplete the voyage within the
specified tine, Action Marine sued for breach of the agreenent.
Upon court order, the vessel was arrested by the U S. Marshal on
Decenber 3, 1996. Crew nenbers had al so sought the arrest of the
vessel for unpaid wages.® When the NORSEMAN was arrested, it was
at Action Marine's dock in Getna, Louisiana, and remained there
under arrest for 261 days. The value of the NORSEMAN was
eventual | y established by a court-approved apprai ser to be $65, 000.
&&O posted a bond of $65,000 and the vessel was rel eased.

By way of its original and anmended conpl aints, Action Marine
sought danmages for breach of contract fromthe NORSEMAN i n rem and
&0 and M. Zapetis in personam Action Marine also sought in
custodia legis expenses for the dockage and nai ntenance of the

NORSEMAN during its seizure. Action Marine did not nane Norseman

2 The contract in the record bears only M. Sweeney’'s
signature, but M. Zapetis does not dispute here that he agreed to
the terns of the contract.

3 The crew nenbers later entered into a settlenent agreenent
wi th the defendants.



Marine, the purported owner of the vessel, as a defendant.
However, Norseman Marine did appear in the action to claim
owner ship of the vessel

After a bench trial, the district court first determ ned that
because there was no physical danage to the cargo, Action Mrine
did not obtain a maritinme lien. The court then found in favor of
Action Marine on the breach of contract claimand the claimfor in
custodia | egis expenses. However, because there was no nmaritine
lien, the court held that recovery could not be had against the
NORSEMAN i n rem but only agai nst G& and M. Zapetis in personam*
G&&0O has not appealed. M. Zapetis appeals the award of in custodia
| egi s expenses agai nst hi m personally.

Because we find that a maritine lien existed against the
NORSEMAN, we affirmthe district court’s award of in custodialegis
expenses on an alternate ground. See McDonough v. Royal Cari bbean
Cruises, Ltd., 66 F.3d 150, 151 (7th Cr. 1995) (“If the district
court’s reasoning fails, but another rationale supports the
judgnent in light of the facts of the case, an appellate court may
affirmon the alternate ground.”). The district court erredinits
determ nation that Action Marine's claimfor breach of the towage
contract did not give rise to a maritine lien. See International
Marine Towing, Inc. v. Southern Leasing Partners, Ltd., 722 F.2d
126, 130 (5th Gr. 1983); Rainbow Line, Inc. v. MV Tequila, 480

4 The district court found that the security posted by GO
coul d be used for in custodia | egis expenses and “whatever else is
owed, flowng from the contract which allowed for recovery of
expenses, even though this Court finds no valid maritine lien.”

3



F.2d 1024, 1027 (2d Gr. 1973). As the above cases recognize

breach of a maritinme contract gives risetoamaritine |ien despite
the fact that no damage was sustained to the cargo. International
Marine, 722 F.2d at 130 (hol ding that breach of a bareboat charter
gives rise to a maritine lien); Rainbow, 480 F.2d at 1027 (“The
Arerican lawis clear that thereis a maritinme lien for the breach
of a charter party.”). Therefore, Action Marine's claimfor breach
of the towage contract in the anount of $20,925 constituted a
maritime |ien against the vessel.

Because Action Marine asserted a maritine |lien against the
NORSEMAN, Action Marine is entitled to |ook to the bond posted by
&0 to satisfy the in custodia |egis expenses. Al t hough the
district court awarded Action Marine over $65,000 in custodia |l egis
expenses, Action Marine's recovery of these expenses is limtedto
$65, 000 - the anmount of the bond as representative of the res. The
district court did not err in determning that M. Zapetis and GO
are jointly liable for $20,925 for breach of the towage contract.
Except for the |limtation of the recovery of in custodia |egis
expenses stated above, the judgnment of the district court is
affirmed. The case is remanded to the district court for entry of
j udgnent consistent with this opinion.

AFFI RVED | N PART; MODI FI ED | N PART; AND REMANDED



