IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-31158
Summary Cal endar

PAUL MOSLEY,
Pl ai ntiff-Appellant,
ver sus

HALTER MARI NE GROUP, | NC.
TECHNI CAL EMPLOYMENT SERVI CES, | NC.

Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Louisiana
USDC No. 97- CV- 3468
 July 19, 1999
Bef ore H G3 NBOTHAM JONES, and BARKSDALE, Circuit Judges.
PER CURI AM *

Appel I ant, Paul Mbsley, sued Halter Marine G oup, Inc.
(Halter) and Techni cal Enpl oynent Services, Inc. (TechServ), for
personal injuries incurred while he was working as a ship fitter
at a Halter yard. The district court granted Halter’s notion for
summary judgnent on the basis that Msley was Halter’s borrowed
enpl oyee and, therefore, was limted to benefits under the

Longshore and Harbor Wrkers’ Conpensation Act, 33 U.S.C. § 905

et seq. It is fromthat judgnent that Mosley appeals.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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This court reviews a decision to grant a notion for sumrary
j udgnent de novo, applying the sane standards as the district

court. See Topalian v. Ehrman, 954 F.2d 1125, 1131 (5th Gr.

1992). The nine factors which informour determ nation of

borrowed enpl oyee status are set forth in Gaudet v. Exxon Corp.

562 F.2d 351, 355 (5th Cr. 1977), and although we address each
inturn, we do not |ist them separately.

Mosl ey worked at the direction and under the control of
Hal ter | eadernen, who told Msley “what work to do, and when and
where to do it” on a daily basis; Msley put forward no evi dence

to the contrary. See Melancon v. Anbco Prod. Co., 834 F.2d 1238,

1245 (5th Gr. 1993). The ship fitting work was clearly Halter’s
wor k, and not that of TechServ, whose business “existed solely to
furni sh enpl oyees to other conpanies so that the enpl oyee could

performthe work of the borrowi ng enployer.” See Capps v. N. L.

Baroid-NL Indus., Inc., 784 F.2d 615, 617 (5th Gr. 1986).

Al t hough Mosl ey provided sone of his own personal equipnent,
Hal ter provided himwth a cutting torch and nade avail abl e ot her
wel di ng equi prent, and Mosl ey perforned his work exclusively at

Halter facilities. See Mel ancon, 834 F.2d at 1246. Hal t er was

obligated to pay Mosley as it provided funds to TechServ for

Mosl ey’ s wages, and Mosl ey was pai d based on the nunber of hours
he worked at Halter. See id. Msley acquiesced in the new

enpl oynent as he knew TechServ would send himout to work for

ot her enpl oyers, and TechServ term nated, at |east tenporarily,

its relationship with Mdsley during his enploynent at Halter.
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See Capps, 784 F.2d at 617. These factors all point to borrowed
enpl oyee st at us.

Mosl ey’ s | ength of enploynent at Halter was not significant
and is, therefore, neutral. See id. As for whether any
agreenent existed between Halter and TechServ regardi ng Mosley’'s
status, Msley points to a provision in the Halter/ TechServ
Contract Labor Agreenent which purports to deemall TechServ
enpl oyees as i ndependent contractors. Mosley contends that this
provi sion creates an issue of fact as to the parties’ intent.
However, parties may not contractually defeat borrowed servant

status when, as here, the reality is otherw se. See Ml ancon,

834 F.2d at 1245.

The only issue of fact is whether Halter had the right to
termnate Mosley; the affidavit of TechServ’'s general manager
directly contradicts express |anguage in the contract. However,
that alone is insufficient to preclude sunmary judgnment in |ight
of the other factors which denonstrate that Msley was Halter’s

borrowed servant. See Gaudet, 562 F.2d at 358.

Mosl ey’s contention that Halter is not |iable for LHACA
benefits and is, therefore, not entitled to imunity, is wthout

merit in light of our holding in Total Marine Services v.

Director, ONCP, 87 F.3d 774, 779 (5th G r. 1996). Further, the

contract does not relieve Halter of the obligation to reinburse
TechServ for benefits, but places on TechServ the obligation of
obtai ning insurance in the first instance.

For the foregoing reasons, the district court’s judgnment is

AFFI RVED.
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