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Novenber 4, 1999
Before POLI TZ, DeMOSS, BENAVI DES, C rcuit Judges.

DeMOSS, Circuit Judge:”

Def endants Regi ons Bank of Louisiana, Walter L. Brown, Jr.,
Perry S. Brown, and Fount ai nbl eau St orage Associ ates (col |l ectively,
the Regions Bank group or the defendants) appeal from final
judgnent awarding plaintiffs Mary Anna Rivet, Mnna Ree Wner,
Ednond G Mranne, and Ednond G Mranne, Jr. (collectively, the

M rannes) costs and expenses, including attorney’'s fees, in the

Pursuant to 5TH CR. R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



amount of $105, 448.30 after a determ nation of inproper renoval

pursuant to 28 U.S.C. § 1447(c). W affirm

| .

The M rannes, as hol ders of a second collateral nortgage note
attached to a leasehold interest on certain Louisiana property,
sued t he defendants conprising the Regi ons Bank group in Loui siana
state court. The Mrannes clained that the defendants engaged in
certain property transactions that prejudiced the Mrannes’ rights
under the second collateral nobrtgage note. The defendants
answered, claimng that the Mrannes’ interest in the property was
extingui shed by a prior federal judgnent ordering the sale of the
subj ect property free and clear of the Mrannes’ second nortgage.

The defendants renoved the case to federal court, alleging
federal question jurisdiction based upon the preclusive effect of
the prior federal judgnent. The Mrannes noved to renmand, arguing
that the prior federal judgnment, which constituted an affirnmative
defense, was insufficient to support the exercise of federal
question jurisdiction over their state |law clains.

The district court erroneously denied the notion to remand on
the basis of dictain Carpenter v. Wchita Falls I ndep. Sch. D st.,
44 F. 3d 362 (5th Gr. 1995), which was not decided until two weeks
after the defendants’ renoval of this case. Car penter included
dicta to the effect that the preclusive effect of a prior federal
j udgnment m ght support federal question jurisdiction, but only when

the clains at issue are sufficiently “federal in character.” See



Carpenter, 44 F. 3d at 368-69. Having denied the Mrannes’ notion
to remand, the district court then relied upon the preclusive
effect of the prior federal judgnent, which extinguished the
M rannes’ state law clains, to grant sunmary judgnment in favor of
the Regions Bank group. See Rivet v. Regions Bank, No. 95-0426,
1995 W 237019, at *2-4 (E.D. La. 1995), aff’'d, 108 F.3d 576 (5th
Gir. 1997), rev'd, 118 S. C. 31 (1997).

This Court affirnmed, |ikew se relying upon Carpenter. See
Ri vet v. Regions Bank, 108 F.3d 576 (5th Cr.), revid, 118 S. O
31 (1997). Judge Jones entered a vigorous dissent, arguing that
the Carpenter dicta was wong because it was fatally inconsistent
with the well-pleaded conplaint |imt upon renoval jurisdiction
and further, that even if the Carpenter dicta was not wong, it
woul d not in any event extend to support the exercise of federal
jurisdictioninthis case, where the Mrannes’ cl ains were prem sed
upon state, rather than federal, law. 1d. at 593-96

The Suprene Court granted certiorari and reversed, holding
that “claimpreclusion by reason of a prior federal judgnent is a
defensi ve plea that provides no basis for jurisdiction.” Rivet v.
Regi ons Bank, 118 S. C. 921, 926 (1998). Applying that principle
to this case, the Suprene Court concluded that the potentially
precl usive effect of the prior federal court judgnent extingui shing
the Mrannes’ state law clains did not provide an adequate basis
for the exercise of renoval jurisdiction. | d. Renmoval was
therefore held to be inproper, and the matter was renmanded to this

Court for further proceedings. 1d. at 925-26.



On remand, the M rannes noved this Court to bypass the federal
district court by first making an appell ate determ nation that the
Mrannes were entitled under 28 U S. C 8§ 1447(c) to recover the
costs and expenses, including attorney’s fees, incident to the
def endants’ inproper renoval, and then remanding directly to the
appropriate state court. That notion was deni ed, and the cause was
remanded to the district court for further proceedi ngs consi stent
wth the Suprenme Court’s opinion. See Rivet v. Regions Bank, 139
F.3d 512 (5th Cr. 1998).

On remand, the district court entered an order renmanding the
i nproperly renoved case for |ack of subject matter jurisdiction,
but sua sponte enjoining “any further proceedings in the state
court regarding the captioned cause, save its outright dismssal.”

The M rannes responded by filing a wit of mandanus, arguing
that the district <court Ilacked jurisdiction to 1issue the
injunction. This Court agreed, and issued an order granting the
writ of mandanus and vacating the i njunction on further proceedi ngs
in the state court. The Court’s brief mandanus order pointed out
that the district court did not have jurisdiction over the case,
and ordered the district court to remand the case to the
appropriate state court without attenpting torule onthe nerits in
the process. The balance of the order clarified the district
court’s remaining jurisdiction on remand, by providing that the
district court should “determ ne and require paynent of the costs
and any actual expense, including attorney’s fees,” incurred as a

consequence of renoval, but that the district court should not



ot herwi se “coment upon, rule on, or issue any directives or orders
as to” any other issue or controversy in the case. Regions Bank
group noved for a rehearing of the Court’s mandanus order, which
was deni ed.

On remand for the second tinme, the district court entered an
order remanding the case, but ordering the parties to either
resolve, or to submt evidence relating to, the remaining issue to
be decided by the district court; that is, the Mrannes’
entitlenent to costs and expenses, including fees, under 8§ 1447(c).

The M rannes thereafter filed a petition for costs and fees.
The Regions Bank group opposed the notion, arguing that the
district court should exercise its discretion to refuse the
M rannes’ petition for fees. The Regions Bank group also filed
specific objections to certain suns requested by the Mrannes. In
a carefully detailed twenty-three page order, the district court
considered each of the defendants’ objections, nmaking certain
reductions in tinme, elimnating sone requests, and ultimately
entering an order that reduced the Mrannes’ request for fees by
nore than $60, 000. The Regi ons Bank group appeal ed.

On appeal, the defendants contend that the district court’s
award of fees is inproper for two reasons. First, the defendants
mai ntain that the district court’s decision is inproper because
this is not an appropriate case for the award of fees. Second, the
defendants maintain that the district court’s award of fees is
i nproper because it was based upon this Court’s nmandanus order

rather than an independent exercise of the district court’s



di scretion. W disagree on both counts.

.
The district court’s award of fees and costs in this case was
made pursuant to 28 U S.C. 8§ 1447(c). Congress nmade substantia
changes to § 1447 in 1988. Prior to that time, the relevant
portion of 8§ 1447(c) provided:
If at any tinme before final judgnent it appears
that the case was renoved i nprovidently and w t hout
jurisdiction, the district court shall remand the
case, and nmay order the paynent of just costs.

Thus, prior to 1988, § 1447(c) provided only for an award of “just

costs,” and even then only when the suit was “renoved i nprovi dently
and without jurisdiction.” See Hensgens v. Deere & Co., 833 F.2d
1179, 1181 (5th Gr. 1987). Under this older version of the
statute, bad faith was sonetines relied upon to support a finding
of inprovident renoval, and thus, an award of “just costs” under
the statute. See News-Texan v. City of Garland, 814 F.2d 216, 220
(5th CGr. 1987). Li kewi se, prior to 1988, the plaintiff was
required to denonstrate either bad faith, or sonme other exception
tothe Anerican Rule relating to attorney’s fees, before attorney’s
fees could be awarded on the basis of inproper renoval. See Davis
v. Veslan Enters., 765 F.2d 494, 498 n.6 (5th Gr. 1985); see al so
Mranti v. Lee, 3 F.3d 925, 927 n.2 (5th Gr. 1993) (“fees were not
al l oned under the fornmer statute unless counsel proceeded in bad
faith or sone other exception to the Anerican rule applied”).

In contrast, the relevant portion of the current and here
applicabl e version of 8 1447(c) provides:
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If at any tinme before final judgnent it appears
that the district court [|acks subject matter
jurisdiction, the case shall be remanded. An order
remanding the case may require paynent of just
costs and any actual expenses, including attorney
fees, incurred as a result of the renoval.

Rat her than being limted to an award of “just costs,” the current
version of 8§ 1447(c) permts recovery of both “just costs” and
“actual expenses,” which is now expressly defined to include
“attorney fees.” 1d. WMreover, the current version of § 1447(c)
no longer requires that renoval be inprovident or in bad faith

| ndeed, aside fromrequiring that renoval be inproper in the sense
that the district court |acked subject matter jurisdiction, the
statute does not expressly limt the availability of “just costs”

or “actual expenses, including attorney fees,” in any nmanner. See
Mranti, 3 F.3d at 928 (noting that an award of just costs or
actual expenses under the anmended version of 8§ 1447(c) depends
primarily upon whet her renoval was proper or inproper).

Qur cases analyzing the propriety of an award of costs or
attorney’s fees under the current version of 8 1447(c), |ikew se,
confirm that nothing nore is absolutely required to support an
award of attorney’'s fees under 8§ 1447(c) than a show ng that
renmoval was in fact inproper because subject matter was | acki ng at
the time that the case was renoved. See Avitts v. Anoco Prod. Co.,
111 F.3d 30, 32 (5th Cir.), cert. denied, 118 S. C. 435 (1997);
Mranti, 3 F.3d at 928-29. Once the determ nation of inproper
renmoval is made, the only issue remaining for determ nation by the
relevant court is the quantum of costs and fees, if any, that are

justified by the record in the case. See Avitts, 111 F. 3d at 32
7



(“Once a court determnes that the renoval was inproper, thus
satisfying the Mranti threshold requirenent, 8 1447(c) gives a
court discretion to determ ne what anmount of costs and fees, if
any, to award the plaintiff.”). This nake sense because Congress,
by expressly recognizing attorney’s fees as a recoverabl e expense,
by elimnating any reference to i nprovi dent renoval, and by failing
to inpose textual restrictions upon the availability of costs and
expenses, clearly intended to create a statutory schene in which

at |l east as a general rule, the burden of an i nproper renoval falls
upon the renoving defendant.?

The Suprene Court’s opinion in this matter dispositively
settles the fact that renoval was inproper because the district
court | acked subject matter jurisdiction. See Rivet, 118 S. C. at
925- 26. Thus, the conditions for application of 8§ 1447(c) are
satisfied, and there is no indication that the fee award was in
error.

The defendants attenpt to avoid this conclusion, by contending

that the district court nust, in the first instance, apply sone

2 The only qualification that has devel oped with regard to
the general rule that a defendant’s inproper renoval supports an
award of fees is that we have declined to permt an award of fees
relating to i nproper renoval when the plaintiff seeking those fees
“bears a substantial share of the responsibility for the case

remaining in federal court.” Maguire Gl Co. v. Cty of Houston,
143 F. 3d 205, 209 (5th Gr. 1998); Avitts, 111 F. 3d at 32; see also
Bankston v. Burch, 27 F.3d 164, 169 (5th Cr. 1994). That

qualification has no application in this case because there is no
indication, either in the argunents of the parties or the record
itself, that the Mrannes, who pronptly noved for renmand and have
voci ferously fought continuing federal jurisdiction over their
state |aw clains, have contributed in any manner to the extended
delay in getting this case back to state court.
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multi-factoral analysis to determ ne whether fees are appropriate
at all. Specifically, in the defendants’ rendition of a proposed
test, the district court should consider whether the | aw governi ng
the renoval was conplex or relatively straightforward, whether the
| aw governi ng renoval was unsettled or fairly well -established, and
finally, whether there is record evidence tending to establish that
t he def endants renoved the case in good faith or, at least, in the
absence of bad faith. According to the defendants, a 8§ 1447(c)
award of costs and expenses, including fees, is “disfavored when
the | aw governing renoval in a particular case is conpl ex, when the
| aw governing the jurisdictional issue is unsettled, or when the
renmovi ng defendants have acted in good faith.”

There are several problens with remanding for failure to apply
t he defendants’ proposed test. First, there is no support for such
an analysis in the plain text of the statute. |I|ndeed, to enbrace
such a test woul d arguably render the 1988 anmendnents to 8§ 1447(c)
nugatory by reinjecting the concept that costs and expenses cannot
be awar ded when t he defendant has renoved the case on the basis of
an erroneous but good faith belief that renoval is proper.

Second, there is no support for such a test in the applicable
precedent. To the contrary, the defendants have pieced the
proposed test together from snippets appearing in a variety of
district court cases fromaround the country. W do not think it
W se to remand this ancient case for failure to apply sone new y-
m nt ed and unprecedented nulti-factoral test which is not obviously

drawn fromthe plain | anguage of the statute or our own precedent.



To do so both creates new law and cones perilously close to
replacing the relatively broad discretion permtted by the plain
| anguage of 8§ 1447(c) with a nechanistic and potentially under-
inclusive, multi-factoral analysis. See Mnts v. Educational
Testing Serv., 99 F.3d 1253, 1260 (3d Cr. 1996) (eschew ng any
mechani stic analysis of when costs and attorney's fees are
appropriate under 8§ 1447(c)); see also Mrris v. Bridgestone/
Firestone, Inc., 985 F.2d 238, 240 (6th Gr. 1993); Mrgan Quar.
Trust Co. v. Republic of Palau, 971 F.2d 917, 924 (2d G r. 1992)
(both stating that the wde discretion afforded in revised
8§ 1447(c) requires affirmance when the award is “fair and
equi t abl e” under the circunstances).

Finally, there is no indication that the defendants woul d be
entitled to relief even if the nmulti-factoral test they propose
were appli ed. The defendants argue that an award of costs and
expenses under 8 1447(c) was inappropriate in this case because the
| aw governing the renoval of this case was unsettled at thetine it
was renoved. W disagree. The defendants seek to capitalize upon
anbiguity arising froman “enigmatic” footnote in Federated Dep’t

Stores, Inc. v. Mitie, 101 S. C. 2424 (1981).°% See Carpenter, 44

3 Moitie addressed the Ninth Crcuit’s failure to apply the
res judicata doctrine in the context of federal antitrust clains
that were first dism ssed in federal court, then refiled in state
court and renoved to anot her federal court. Thus, Mitie was a res
judicata case, rather than a case directly involving renoval
jurisdiction. See Carpenter, 44 F.3d at 369. Nonet hel ess,
footnote two of that opinion suggested that sone of the clains
pl eaded as state law clains mght be sufficiently “federal in
nature” to support renoval jurisdiction. Mitie, 101 S. C. at
2427 n. 2.

10



F.3d at 369. To be sure, Mitie was the source of sonme confusion
concerning whether the potentially preclusive effect of a prior
federal judgnent on a matter of federal |aw m ght permt renoval of
artfully pleaded state law clains that were, in essence, the sane
as the previously adjudicated federal clains. See Carpenter, 44
F.3d at 368-71; Doe v. Allied-Signal, Inc., 985 F.2d 908, 911-13
(7th Gr. 1993); Utramar Anerican Ltd. v. Dwelle, 900 F.2d 1412,
1415-17 (9th Gr. 1990); Sullivan v. First Affiliated Sec., Inc.

813 F.2d 1368, 1370-76 (9th G r. 1987). But none of these cases
cited by the defendants tortured the Mitie footnote to the extent
that renoval jurisdiction mght be prem sed upon the potentially
precl usive effect of a prior federal judgnment disposing, asinthis
case, of clains prem sed upon rights arising under state law. To
the contrary, the cited cases expressly decline to go that far.
Carpenter, 44 F.3d at 368-70; Allied-Signal, 985 F.2d at 911-13;
Utramar, 900 F.2d at 1415-17, see also Rivet, 108 F.3d at 593-96
(Jones, J., dissenting). Thus, we agree with the Mrannes that the
defendants may not rely upon the unsettled neaning of the Mitie
footnote to defeat the Mrannes’ fee petitioninthis case. Stated
sinply, the defendants have not cited any authority, either inthis
Circuit or any other, supporting their renoval of a state | aw cl ai m
on the basis that Mite, prior to the Suprene Court’s disposition
in Rvet, permtted renoval of an artfully pleaded state | aw cl ai m
on the basis that it was precluded by a prior federal judgnent on
an issue of state |aw The defendants also maintain that this

case should be renmanded for a factual determnation of their

11



relative good or bad faith. As with the defendants’ argunent that
8 1447(c) requires a separate layer of analysis as to the
appropri ateness of fees, and their argunent that sone confusing
Suprene Court precedent created confusion in their case, the
def endant s’ argunent that factual determ nations are better nmade in
the district court once again has us tilting at wwndmlls. Stated
sinply, there is no genuine issue relating to the defendants’ bad
faith, or lack of good faith, that requires renand. Leavi ng
litigation rhetoric to one side, the Mrannes have not offered any
significant evidence that woul d support a finding that the Regi ons
Bank group proceeded in bad faith when renoving the case.
Li kewi se, the Regi ons Bank group has not responded w th any factual
evi dence that woul d unanbi guously establish that they were acting
in good faith. 1In such a case, there sinply are no factual issues
that the district court would be better suited to resol ve.

To be clear, we do not say that the factors identified by the
defendants may not appropriately inform a federal court’s
discretion when passing on the issue of a fee award under
8§ 1447(c). But we will not hold, in the absence of any binding
authority, and on the face of a record which does not suggest that
the award of fees was infected by any unfairness or other |egal
error, that such an analysis is a necessary prerequi site that nust
appear for formality’ s sake in every court decision awardi ng fees
for inproper renoval. W conclude that there can be no reversible
error based upon the district court’s failure to apply the

def endants’ proposed three-factor test in this case. Section
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1447(c) requires no nore in the ordinary case than that renoval be
i nproper. The Suprenme Court’s decision conclusively settles that
renmoval was i nproper. Moreover, even if we were to accept the
def endants’ novel argunent in favor of an extra-textual and
unprecedented threshold test for determning whether fees are
appropriate, the defendants have not denonstrated any error that
may be predicated thereon.

For the foregoing reasons, the defendants’ argunent that this
is an inherently inappropriate case in which to award costs and

expenses under 8§ 1447(c) is without nerit.

L1,

The defendants’ second argunent is in fact related to their
first. The defendants maintain that the district court’s order
granting the Mrannes’ request for costs and expenses should be
reversed, and the matter remanded for redetermnation by the
district court, because the district court erroneously believed
that this Court’s mandanus order directed the district court to
award costs and expenses, |eaving only the quantumto be awarded in
the district court’s discretion. Thus, the defendants reason, the
district court did not exercise its discretion with respect to the
mandatory and independent determ nation of whether fees were
appropriate under the three-factor test, in the first instance,
before proceeding to the independent analysis of the quantum of
costs and fees, if any, that were justified by the Mrannes’

petition for fees, in the second instance. The defendants rely
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upon |anguage in this Court’s mandanmus order, as well as the
district court’s order awarding costs and expenses, for their
posi tion.

We are not persuaded by the parties’ reading of this Court’s
mandanus order. The Court’s mandanus order was i ntended to address
only the i ssues presented to the Court in that proceeding; that is,
whet her the district court possessed the power to remand for |ack
of subject matter jurisdiction, while sinultaneously tryingtorule
frombeyond the borders of Article Ill on the nerits. The Court’s
holding was that the district court’s lack of subject matter
jurisdiction placed any attenpt to rule upon the nerits of the case
beyond the district court’s power. The Court added a brief
st at enent clarifying that the district court’s renmining
jurisdiction on remand would be limted to consideration of the
costs and expenses that m ght be awarded under 8§ 1447(c).

We note that there was no |live pleading requesting costs and
expenses under 8 1447(c) before this Court on the wit of mandanus.
| ndeed, the mandanus order was entered |ess than two nonths after
the Court expressly declined to bypass the district court by making
an appel | ate determ nation concerning the Mrannes’ entitlenent to
costs and expenses. See Rivet, 139 F.3d at 513. (denying the
M rannes’ notion to nmake an award of costs and expenses under
8 1447(c) on appeal). There is nothing in the mandanus order
whi ch addressed only the issues raised in that separate appeal
that denonstrates a retreat from that position. Al t hough

defendants point to the Court’s use of the directive that the
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district court “shall determ ne” fees, that directive was broad
enough, when viewed in the appropriate procedural and textual
context, topermt the district court’s determ nation on remand, if
appropriate, that no such fees should be all owed.

The defendants al so point to |language in the district court’s
order awardi ng costs and expenses, which indicates the district
court’s view that this Court had already exercised the statutory
discretion granted in 8 1447(c) by requiring that the district
court award any costs and expenses justified by the Mrannes’ fee
petition. Assumng, for the sake of argunent, that there is any
reasonabl e support for the proposition that the district court’s
lengthy and detailed order does not reflect that court’s
i ndependent discretion about the appropriateness of fees in this
case, the fact that the district court felt so constrai ned does not
i ndependently give rise to reversible error in this case.

First of all, it bears repeating that there is no textual or
precedential support for the proposition that every 8§ 1447(c) fee
award nust necessarily reflect sone separate, i ndependent deci sion
regardi ng whet her fees are appropriate at all. Such a decision may
be inplicit in the particulars of or the nere fact of the awarding
court’s decision itself. W are, therefore, loathe to find
reversible error on the basis that the district court erroneously
believed it was constrained from nmaki ng a di spensable, threshold
analysis, particularly where, as here, the defendants’ argunents
fail to call the fundanental fairness or propriety of the district

court’s decision into question.
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Second, the current version of 8§ 1447(c) sinply provides that
a remand order may include an award of costs and fees. The statute
does not provide, as did the pre-1988 version, that a “district
court” may order such an award. Wiile we have expressed a
preference for permtting the district court to rule upon the
propriety of fees and costs in the first instance, this is a
prudential rule typically resting upon the inherently factual
nature of the determnation as to the quantum of fees to be
awar ded. There is nothing in § 1447(c) that precludes a
determnation that fees are appropriate by an appellate court,
particul arly where, as here, the propriety of the award itself does
not depend upon any genui ne issues of disputed fact that are nore
appropriately resolved, at least as an initial matter, in the
district court. See Bankston, 27 F.3d at 169 (declining
plaintiffs’ request for fees pursuant to 8§ 1447(c) w thout
requi ring consideration of that request as aninitial matter by the
district court).

For the foregoing reasons, we conclude that, without regard to
what this Court intended when it entered the mandanus order and
W thout regard to what the district court felt or intended when it
entered the order granting (in part) the Mrannes’ fee petition

there is no reversible error presented in the record of this case.

CONCLUSI ON
The district court’s order awarding costs and expenses,

including attorney’'s fees, pursuant to 28 U S C 8§ 1447(c) is
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