UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-31406
Summary Cal endar

PATRI Cl A A. CADE,
Pl ai ntiff-Appellant,
VERSUS

W LLI AM HENDERSQN, POSTMASTER GENERAL,
UNI TED STATES POSTAL SERVI CE,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(98- CV-740-E)

Oct ober 6, 1999
Before DAVIS, EMLIO M GARZA, and DENNI'S, Crcuit Judges.
PER CURI AM *

Patricia Cade appeals the district court’s dism ssal of her
conpl ai nt chal | engi ng her adverse personnel action by the USPS for
| ack of subject matter jurisdiction. The court also denied Cade’s
request for a new trial and transferred her request for judicial
review of the Merit Systens Protection Board' s (MSPB) order to the
Federal Crcuit.

On appeal, Cade nakes two argunents. First, she asserts that
the district court had subject matter jurisdiction over her

denotion by the USPS because she presented a “m xed case” to the

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



MSPB by arguing that the denotion was discrimnatory. Second, she
argues that the district court had subject nmatter jurisdiction over
her other clains of sexual harassnment and retaliation because the
EECC never decided her appeal and therefore her admnistrative
remedi es are consi dered exhaust ed.

The district court found that Cade’s conpl ai nt seeking revi ew
of the MSPB' s deci sion was not a “m xed case” because she failed to
assert any discrimnation clains wwth the MSPB at any stage of the
proceedi ngs. Qur reviewof the record confirns that Cade failed to
all ege any discrimnation on the formused to appeal her adverse
personnel action to the MSPB. She |eft blank Question #23 which
specifically asked whether she clained that the matter appeal ed
i nvol ved discrimnation. Al so, her own Statenment of Facts and
| ssues to the MSPB Adm ni strative Judge | acked any all egati ons of
di scrim nation.

We al so agree with the district court that if Cade i ntended to
assert a separate Title VII claim (apart from her request for
review of the MSPB decision), the court |acked subject matter
jurisdiction because she failed to show that she exhausted her
admnistrative renedies, as required by Title VII. The EECC
di sm ssed Cade’s conplaint (filed in Septenber 1996) because she
had al ready appeal ed her denotion to the MSPB. Under 29 CF.R §
1614. 302(b) (1998) when an enpl oyee files both an EEO conpl ai nt and
an MSPB appeal on the sane matter, “whichever is filed first shal
be considered an election to proceed in that forum” Because Cade
filed her MSPB appeal first, the EEOCC correctly dism ssed her
conpl aint under 29 C.F.R § 1614. 107(d) (1998).



For the reasons given by the district court in its Septenber
23, 1998 ruling and for these additional reasons, we affirm

AFF| RMED.



