IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-40201
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JEFFREY WAYNE GARDNER
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas

USDC No. 4:97-CR-54-ALL

Novenber 16, 1998
Before DAVIS, DUHE , and PARKER, Circuit Judges.
PER CURI AM *

Jeffrey Wayne Gardner appeals his sentence followng a
guilty plea conviction of theft concerning prograns receivVing
federal funds in violation of 18 U S.C. § 666(a)(1)(A). Gardner
argues that the district court erred by increasing his base
of fense level (1) by two levels for his role as an organi zer,
| eader, manager or supervisor of crimnal activity pursuant to
US S G 8 3Bl.1(c); (2) by six levels because he “otherw se

used” a firearm pursuant to 8§ 2B3.1(b)(2); and (3) by one |evel

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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pursuant to 8 2B3.1(b)(6) because the loss to the victimwas nore
t han $10, 000.

We have reviewed the record including the presentence report
(PSR) and have determ ned that the district court did not clearly
err inits factual findings and did not m sapply the Sentencing

Guidelines in sentencing Gardner. See United States v. Manthei,

913 F.2d 1130, 1135-37 (5th Cr. 1990)(the “offense” for purposes
of 8 3B1.1 includes crimnal activity greater in scope than the
activity conprising the elenents of the offense charged); United

States v. Fletcher, 121 F.3d 187, 198 (5th Cr. 1997)(the

"ot herw se-used"” enhancenent includes a situation where a
def endant both points a weapon at a victimand also explicitly

threatens the victim; United States v. Cockerham 919 F.2d 286,

289 (5th Gr. 1990)(loss under 8§ 2B1.1 “includes the value of al
property taken, even that recovered or returned’).

AFFI RVED.



