UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-40452
Summary Cal endar

RAYMOND PETER GODAI RE,
Pl ai ntiff-Appellant,
ver sus
E. EDE; T. PORTER, Chief d assification
Oficer; WAYNE ULRICH, Unit Health
Adm nistrator; H CANTU, Doct or,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(1: 95- CV- 206)

Decenber 8, 1999
Before SM TH, BARKSDALE, and PARKER, Circuit Judges.
PER CURI AM *

Raynond Peter Godaire (TDCJ # 613522), pro se, contests the
summar y-j udgnent di sm ssal of his civil rights conplaint, in which
he alleges that inretaliation for his | egal activities, defendants
conspired to deny him nedical treatnment and nedically-required
housing. (CGodaire’s notion to “anend” his appeal, and the various
relief requested therein, and for this court to take judicial
notice of various filings in this and other actions, is DEN ED.
Hs notion to file his reply brief out-of-tine is GRANTED. The

clerk is directed to file only that reply brief which was tendered

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



to the court on 23 June 1999.)

Godai re contends that the district court inperm ssibly granted
summary judgnent based on credibility determ nations. W reviewa
summary judgnent de novo, applying the sanme standard as the
district court. E. g., Melton v. Teachers Ins. & Annuity Ass’ n of
Am, 114 F.3d 557, 559 (5th G r. 1997). Such judgnent is proper if
the summary judgnent record presents no genuine issue of materi al
fact and if, viewng that record in the |light nost favorable to the
non-novant, the novant is entitled to a judgnent as a matter of
law. FeD. R Qv. P. 56(c); Celotex Corp. v. Catrett, 477 U. S. 317,
322 (1986). A factual dispute will preclude summary judgnent if,
based on the evidence, a reasonable juror could return a verdict
for the non-novant. Anderson v. Liberty Lobby, Inc., 477 U S. 242,
248 (1986). In this regard, the court may neither weigh the
evi dence nor nmake credibility determnations. |d. at 255.

The district court determ ned that defendants were entitled to
qualified imunity because Godaire had failed to establish Eighth
Amendnent deliberate indifference. To state a claim for the
unconstitutional denial of nedical treatnent, a convicted prisoner
must allege that care was denied or delayed and that this
constituted deliberate indifference to his serious nedi cal needs.
See Estelle v. Ganble, 429 U S 97, 104-05 (1976). A prison
official acts with deliberate indifference “only if he knows that
i nmat es face a substantial risk of serious harmand [ he] di sregards
that risk by failing to take reasonable neasures to abate it”.

Farmer v. Brennan, 511 U S. 825, 847 (1994).



Summary judgnent is proper on the clains that defendants
conspired to withhold prescribed nedical treatnent. Godaire’s
conclusional conspiracy allegations are not supported by any
evi dence. See Copsey v. Swearingen, 36 F.3d 1336, 1347 (5th Cr
1994) .

Wth respect to withhol di ng such treatnent clains agai nst Drs.
Ede and Cantu (unit physicians), the district court concluded that
the summary-judgnent evidence showed a pattern of nedical care
which refuted the inadequate treatnent clains. Although sone of
those clains are based on a lack of, or inadequate, treatnent,
Godaire al |l eged, under penalty of perjury, that, in order to punish
himfor his legal activities, the defendant doctors deliberately
failed to enter his prescriptions in the conputer. By dism ssing
the allegations, the district court apparently nade a credibility
determnation that they were wuntrue, which 1is, as noted,
i nperm ssi ble for sunmary judgnent. See Anderson, 477 U.S. at 255.

On the other hand, such judgnent was proper for the claim
against Urich (health adm nistrator) for the alleged w thhol ding
of prescribed soft-sol ed shoes. Godaire does not showthat Urich
acted wth deliberate indifference, because the summary judgnent
record does not show that the denial of the shoes created a
“substantial risk of serious harni. See Farmer, 511 U.S. at 847.

For the housing-classification claim the district court
concl uded t hat Godai re had not shown del i berate indifference on the
part of Porter (chief of classification), because (1) the summary

j udgnent evidence did not support Godaire’s claim that he had



fallen down stairs in June 1993, as a result of his upper-floor
assignnent; and (2) that assignnent lasted for only two nonths and
was perhaps the result of a housing shortage. But, again,
accepting Godaire’'s verified pleadings as true, the sumary
judgnent evidence is conflicting with regard to whether he had
fallen as a result of the assignnment. Further, that the assignnent
may have |asted only two nonths does not necessarily negate the
allegation that it was nade deliberately and with a retaliatory
noti ve. Accordingly, sunmary judgnent is not proper for this
claim

The district court did not abuse its discretion by denying
Godaire’s notion for | eave to anend his conplaint to add addi ti onal
defendants, by refusing to rule on CGodaire’'s discovery notions
prior to granting sunmary judgnent, or by staying di scovery pendi ng
ruling on qualified i munity.

And, we do not have jurisdiction to consider Godaire’ s claim
that the court erred by denying his nunerous requests for tenporary
restraining orders. See Matter of Lieb, 915 F.2d 180, 183 (5th
Cir. 1990).

Finally, we reject CGodaire’s attenpt to present allegations
agai nst unidentified and unserved i ndividuals regardi ng denial of
access to the courts in connection with the prosecution of his case
in the district court, based on clains of Iimted access to a | aw
library and destruction of his legal filings and evi dence whil e he
was housed at a hal fway house.

For the foregoing reasons, the portion of the judgnent



dism ssing the clains against Porter and Drs. Ede and Cantu for
deliberate indifference to Godaire’s serious nedical needs by
wi t hhol di ng prescri bed housing and nedical treatnment is VACATED.
In all other respects, the judgnent is AFFI RVED.

AFFI RVED | N PART; VACATED and REMANDED | N PART



