IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-40599
Conf er ence Cal endar

ARNOLD MACI AS,
Pl ai ntiff-Appellant,

ver sus
JERRY D. WHI TTON ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:98-CV-66

April 19, 1999
Before JONES, SM TH, and DUHE, Circuit Judges.
PER CURI AM *

Arnol d Macias, Texas inmate # 465951, proceeding pro se and
in forma pauperis (IFP), appeals the district court’s dism ssal
as frivolous, pursuant to 28 U . S.C. 8 1915, of his civil rights
conplaint, 42 U S C. 8§ 1983. Mcias’' notions for remand and
reinstatenment of his 8§ 1983 conplaint, for a hearing, for
“Justification En Banc,” and for appoi ntnent of counsel are
DENI ED

The district court may dismss an | FP conplaint as frivol ous
if it lacks an arguable basis in law or fact. 29 U S C

8§ 1915(e)(2)(B)(i); see Siglar v. H ghtower, 112 F.3d 191, 193

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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(5th Gr. 1997). “A conplaint |acks an arguable basis in lawif
it is based on an indisputably neritless legal theory, such as if
it alleges the violation of a legal interest which clearly does
not exist.” Siglar, 112 F.2d at 193. W review the dismssal of
an | FP conplaint as frivolous for an abuse of discretion. Id.

The district court dismssed Macias’ 8§ 1983 conpl ai nt
pursuant to Heck v. Hunphrey, 512 U S. 477, 486-87 (1994).

Maci as has not identified error in the district court’s reasons
for dismssing his 8 1983 conpl aint, and thus, he has abandoned
his appeal. See Brinkmann v. Dallas County Deputy Sheriff Abner,
813 F. 2d 744, 748 (5th Gr. 1987)(when appellant fails to
identify error in the district court's analysis, it is the sane
as if appellant had not appealed that judgnent). Macias’
assertions that the district court did not enter his conplaint
agai nst Judge Cal hoon and did not rule on his notions are

frivol ous.

Maci as’ appeal is without arguable nerit and is frivol ous.
See Howard v. King, 707 F.2d 215, 219-20 (5th Gr. 1983).

Because the appeal is frivolous, it is dismssed. See 5THCR R
42. 2.

The dism ssal of this appeal as frivolous and the di sm ssal
inthe district court of the conplaint as frivolous count as two
separate “strikes” for purposes of 28 U S. C. § 1915(g). W
caution Macias that once he accunul ates three strikes, he nmay not
proceed IFP in any civil action or appeal filed while he is
incarcerated or detained in any facility unless he is under

i mm nent danger of serious physical injury.
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DI SM SSED AS FRI VOLOUS; WARNI NG | SSUED;, MOTI ONS DENI ED.



