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for the Southern District of Texas
(M 98- CR- 28)

August 18, 1999
Before SM TH, W ENER, and BARKSDALE, Circuit Judges.

PER CURI AM !

Vi ctor Gonzal ez appeal s on three principal bases his 18 U S. C
8 666 bribery conviction for referring prisoners to a bail
bondsman; but, because of his failure to properly preserve the
points in district court, two of those bases are subject to very
[imted review W AFFIRM

| .
Thi s case concerns prisoner-referral paynents by bail bondsman

Honmero Longoria to several officials in Starr County, Texas,

IPursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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i ncl udi ng Gonzalez, a jail admnistrator. Follow ng nonitoring of
Longoria’ s office tel ephone, including several calls with Gonzal ez,
Longori a cooperated with the FBI, frommd-1997 to early 1998, by
wearing a recordi ng device and all ow ng a conceal ed vi deo canera in
his office. He was told not to alter his bribe-paynent behavi or,
and to report it to the FBI.

In four incidents recorded by video and audio, Longoria
appeared to pay Gonzalez for prisoner referrals. As di scussed
infra, although indicted for paynents recei ved for each of the four
i nci dents, Gonzal ez was convicted only on the first two descri bed
bel ow (Garcia and Salinas incidents).

In | ate Novenber 1997, Longoria paid Gonzal ez $300, stati ng,
w th Gonzal ez’ s evident agreenent, that it was for prisoner Dani el
Garcia, whom Longori a and Gonzal ez had di scussed earlier that day.
And, late that Decenber, Gonzalez explained to Longoria that a
prisoner known as “El Gallo” was Eugenio Salinas and indicated he
(Gonzal ez) could approve his bond. (In fact, the approval was
beyond his authority.) In early January 1998, Longoria paid
CGonzalez $300 and told him again wth Gonzalez' s evident
agreenent, that it was for approving (wth the sheriff) Salinas’
bond. In addition, Gonzalez net wwth a prisoner in early Novenber
1997 prior to receiving a paynent from Longoria, and spoke to
Longoria in early Decenber 1997 about three other prisoners prior

to anot her paynent.



Gonzalez was indicted in January 1998 on one count of
conspiracy to commt bribery and four substantive bribery counts,
in violation of 18 U S . C. 8§ 666. He testified that Longoria's
paynments sinply repaid noney he had | oaned Longori a. A jury
convi cted Gonzalez on the Garcia and Salinas bribery counts, but
acquitted him on the conspiracy count and the other two bribery
counts.

Gonzalez’s new trial notion, premsed on the court’s refusal
to give an entrapnent instruction, was denied. Gonzal ez was
sentenced, inter alia, to one year and one day in prison.

.
A

Anmong other things, 18 U.S.C. § 666(a)(1)(B) prohibits agents
of certain organizations (per 8 666(b), those receiving over
$10, 000 of federal funds within a year) from corruptly accepting
anything of value intending to be influenced or rewarded in
connection with a transaction involving over $5,000 in value
Gonzal ez nmakes several challenges to his indictnment and the
sufficiency of the evidence.

Because he did not properly contest the indictnent in district
court and did not nove for acquittal at the appropriate tine
(Gonzal ez so noved at the close of the Governnent’s case-in-chief,
but not at the close of all the evidence or post-verdict), our
reviewis very narrow. Concerning the indictnent, because Gonzal ez
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clains no prejudice, we wll reverse only if, read wth “nmaxi mum
liberality”, the indictnent is “so defective that under any
reasonabl e construction, it fails to charge the offense for which
the defendant is convicted”. United States v. Fitzgerald, 89 F.3d
218, 221 (5th Cr. 1996). Likewi se, for evidentiary sufficiency,
we determ ne only whether the conviction resulted in a manifest
m scarriage of justice. E.g., United States v. Resio-Trejo, 45
F.3d 907, 910 n.6 (5th Gr. 1995).

1

Gonzal ez contends that referring prisoners to bail bondsnen
for noney is not illegal in his county; and that, as a result, he
did not act “corruptly” under 8 666. He reasons that his conduct
is |l egal because TeEx. Qv. STAT. art. 2372p-3(15), which crimnali zes
referral of bond business in counties where bondsnen nust be
i censed, does not include |ow population counties wthout bail
bond boards, such as his.

Gonzal ez of fers no basis why his conduct, even assumng it was
permtted under art. 2372p-3(15), does not neverthel ess violate the
general Texas bribery statute, Tex. PeNa CobE 8§ 36.02(a)(1)
(crimnalizing, inter alia, acceptance of benefit in exchange for
decision as public servant). In any event, for purposes of our
limted review, Gonzalez acted “corruptly”; the indictnent and
evi dence were sufficient in this regard.

2.
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Because the Starr County Sheriff’s Departnent, Gonzalez’'s
enpl oyer, receives noney (far nore than the statutory $10,000
annual requirenent) to house federal prisoners, it neets, certainly
for purposes of our limted review, 8§ 666(b)’s requirenment of a
connection between federal funds and bribery. As the Departnent’s
agent, Gonzalez therefore fell within § 666(a)(1)(B)

Gonzal ez, however, urges requiring a closer relationship
bet ween funding and bribery than that on the face of the statute.
He maintains that corrupt referral of state prisoners, even when
housed in a facility built with, and otherw se receiving, federal
funds, lies outside 8§ 666, claimng that the statute extends only
to activities receiving federal funds, and not to all federally-
funded organi zati ons.

Where bribery involves the requisite sort of enployee of an
organi zation receiving sufficient federal funds, “the direct
i nvol vement of federal funds in a transaction is not an essenti al
el ement of Dbribery wunder section 666(b)”, United States v.
West norel and, 841 F.2d 572, 578 (5th G r. 1988) (enphasis added);
the statute’s | anguage i s “pl ai n and unanbi guous” and “el i m nat e[ s]
the need to trace the flow of federal nonies”, id. at 576, 577
Gonzal ez acknow edges Westnoreland, but seeks a requirenent
sonewhere between that on the face of the statute (that bribery
i nvol ve an agent of an organization receiving requisite federa
funds) and the “direct connection” rejected in Wstnorel and.
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However, to require a connection between bribery and federally-
funded activities beyond a connection to federal-fund-receiving
organi zations would require the very fund-tracing Wstnorel and
di savows. And, certainly for purposes of our very narrow review,
West norel and al so sufficiently answers any question |left open by
United States v. Salinas, 118 S.C 469, 474 (1998) (“whether the
statute requires sone other kind of connection between a bribe and
the expenditure of federal funds” Iless stringent than that
sati sfied when bribery involves federal prisoners for whom fundi ng
is made).?
3.

Gonzal ez highlights an evident typographical error in his
i ndi ctment, which describes his substantive bribery counts under a
general “Counts Two Through Five” heading, but then refers to “the
[prisoners] listed in counts two through three”. The i ndictnent
then lists four individual prisoners and dates, nunbered 2 through
5, followed by the description “All in violation of [18 U. S.C. §]
666(a)(1)(B)".

In context, it is obvious that counts 4 and 5 nane prisoners

whom Gonzal ez referred for noney at particular tinmes, and that “two

2Gonzal ez asserts in passing, wthout adequately briefing the
i ssue, that local bribery unrelated to federally-funded activities
lies outside constitutionally proper federal power. Because
i nadequate briefing constitutes a waiver, e.g., Cnel v. Connick,
15 F. 3d 1338, 1345 (5th Cr. 1994), we do not address this issue.
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through three” should have instead been “two through five”.
Needl ess to say, the claimdoes not pass nuster.
4.

Gonzal ez does not chal |l enge evidentiary sufficiency for one of
the two counts on which he was convicted (count 3, the Garcia
referral); but, for count 5 the Salinas referral, he clains that
explaining the identity of “El Gallo” only gave Longoria publicly-
avai |l abl e i nformati on.

Gonzal ez omts, however, his recorded statenent that he woul d
get Salinas’ bond approved and hi s recorded agreenent with Longoria
that the $300 paynent concerned Sali nas. In short, there is no
mani fest m scarriage of justice.

B.

Gonzalez clains plain error in the district court’s not
declaring a mstrial — Gonzalez did not request one —after it
sustained his objections to questioning and the Governnent’s
cl osi ng argunent. The limted standard advanced by Gonzalez is
correct; because he received all the relief he requested, we revi ew
only for plainerror. United States v. Carter, 953 F. 2d 1449, 1466
(5th Gr. 1992).

After CGonzalez testified that Longoria nerely repaid a | oan,
rather than rewarding prisoner referrals, the Governnent asked

t hese questi ons:



Q When you got arrested by these agents,
FBI agents, did you tell them “Hey, thisis a
m st ake. This is just a big |oan. |  was
getting loan paynent back from him?” You
never told themthat, did you?

A Wiy would | tell thenf

Q Well, they walked in and accused you
of accepting four bribe paynents, they took
you to jail, you went to court. You never
told the agents one tine in January that that
nmoney you received was a |oan paynent, did
you?

A Wiy would | have to tell then? |I'm
explaining it right now, sir.

Q M question is, did you ever tell the
agents before today that the noney you
recei ved on that tape was a | oan paynent?

A. They didn’'t ask nme and | didn't tel
t hem t hat .

Q You were given the opportunity to tal k
to the agents, were you not?

A. There was no need for ne to talKk.

Q Didyou ever tell -

A. No, sir.

Q — before you went to court in MAlIlen
“Judge, this is a loan paynent. | don’t know
what’s going on here.” You never said that

before, did you?”
A I'’mexplaining it right now.
Q So for the first tine —
Gonzalez’s |lawer finally objected (but without stating a basis);

the Court inmmediately responded, “Sustained. Sustained”.



Not wi t hst andi ng t he foregoi ng ruling, the Governnent’s cl osi ng

argunent included these coments:

How does he have the unmtigated gall to cone

in here, take the witness stand and tell you

all, “Ch, | was discussing ny |oan paynents.”

If it was | oan paynents, when the FBI went out

and pi cked hi mup in January, what shoul d have

been the first thing out of his nmouth? “Wit

a mnute, why are you arresting ne? | didn’t

take any bribes. This is a loan paynent.” He

never said that —
Gonzal ez obj ect ed: “He’s making an inproper comment on his
Constitutional right not to say anything, and that is inproper”.
The Court instructed the jury: “Renenber ny instructions. |f the
attorneys nmake reference to the law and it’s not consistent with
that which | gave you, you are to disregard what the attorneys say
to you”. Accordingly, the Governnment quickly reversed course,
stating:

And he has a Constitutional right not to say

anyt hi ng. And we don’t have a problem wth

t hat . But what’'s so curious, this so-called

loan, did you see any promssory notes,

anything in witing, any other wtnesses? No.

There were none because there are none, the

| oan never occurred.
(Enphasi s added.)

I n general, under Doyle v. Chio, 426 U S. 610, 611 (1976), and
its progeny, the Governnent nmay not use post-Mranda-warning
silence to inpeach an excul patory story. However, a mstrial is
required only where a prosecutor’s comrent has a “clear effect” on

the jury. E. g., United States v. Robles-Vertiz, 155 F. 3d 725, 731



(5th CGr. 1998). In any event, as noted, CGonzal ez did not request
a mstrial.

We find no plain error. The Governnent’s closing explicitly
di savows any inference from Gonzalez's silence; nobreover, its
| anguage inplicitly agrees with Gonzal ez’ s earlier statenents under
cross-exam nation that he had no need to tell his story upon
arrest. Considering the denial of any inference fromthe silence,
the prior evocation of testinony on the subject was harmess. It
i s not obvious that the comments, so diluted, had a clear effect on
the jury.

Those cases in which this court has found plain error in the
Governnent’s invitation to a jury to infer recent fabrication from
post-arrest silence, such as United States v. Harp, 536 F.2d 601
(5th Gr. 1976) (cited by Chapman v. United States, 547 F.2d 1240,
1248 (5th Gr. 1977)); United States v. Johnson, 558 F. 2d 1225 (5th
Cr. 1977); and United States v. Meneses-Davila, 580 F.2d 888 (5th
Cr. 1978); all involve far nore pointed conmmentary on post-arrest
si | ence.

In Harp, the Governnment’s closing conpared the defendant’s
story to “Santa Cl aus and Easter Bunny and the Good Fairy and al
of that”, asked five rhetorical questions wondering why no
statenent was given, and restated three versions of what the
def endant should have said post-arrest were his story at trial
true. Harp, 536 F.2d at 602-03 n. 2. Johnson involved four
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separate non-cooperating actions by the defendant upon arrest,
elicited fromtw w tnesses. Johnson, 558 F.2d at 1226-28. As
well, it applies a later-repudi ated standard on the prejudice of
Doyl e error. See Carter, 953 F.2d at 1466 n.7. Meneses- Davi | a
al so involved four separate Doyle violations (three witnesses and
in closing) during a one-day trial; the conpressed nature of the
trial was critical to the court’s conclusion. Mneses-Davila, 580
F.2d at 895 & n.12.

By contrast, Gonzalez’'s trial |lasted three days; both sets of
references to post-arrest silence were interrupted by objections,
whi ch were sustained; and the second set |led to the Governnent’s
di savowal of the forbidden inference of recent fabrication.

C.

The district court refused Gonzal ez’ s entrapnent instruction,
and, as noted, denied his new trial notion prem sed on that
refusal . Gonzal ez’s appellate challenge to that refusal is
reviewed for abuse of discretion. E.g., United States .
Pankhurst, 118 F.3d 345, 350 (5th Gr. 1997). The instruction is
requi red upon a defendant’s prima facie showing that he was (1)
i nduced to commt a crimnal act by a governnent agent, and (2) not
di sposed to commt the act without the inducenent. E.g., United
States v. Thonpson, 130 F.3d 676, 689 (5th Cr. 1997).

No evi dence of governnent inducenent was presented. Longoria
testified that, upon cooperating with the FBI, he behaved just as

- 11 -



he had earlier; that he was never told to pursue Gonzal ez, and did
not at that point attenpt to involve him Because governnent
i nducenent is the “creative activity of |aw enforcenent officials
in spurring an individual to crine”, United States v. Bradfield,
113 F.3d 515, 522 (5th Gr. 1997), only if Longoria’ s actions
differed followng his cooperation may they arguably constitute
such i nducenent; otherw se they are sinply not “creative activity”.

Gonzal ez i ntroduced no evidence to rebut Longoria' s testinony
in a way maeking i nducenent nore plausible. Rather than suggesting
that Longoria' s behavior affected himin late 1997 in a nmanner
distinct fromhow it had previously, Gonzalez’'s version of events
—t hat Longoria sinply repaid a | oan nade several nonths before any
of the bribes in question —contradicts entrapnent. According to
Gonzal ez, the clainmed prior loan to Longoria, not Longoria' s
behavi or, spurred his actions in receiving the noney; and, Gonzal ez
denied having anything to do wth the relevant prisoners.
Moreover, Longoria s paynents on each of the four recorded
occasions foll owed Gonzalez’'s critical role (as inferred fromthe
evidence) in referring the prisoners.

L1,
Accordingly, the judgnent is

AFFI RVED.



