IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-40725
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ANTHONY JEROVE HEARN,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 3:97-CR-3-7
February 15, 1999

Before DAVIS, DUHE , and PARKER, Circuit Judges.
PER CURI AM *

Ant hony Jerone Hearn appeals his sentence follow ng his
conviction for possession with intent to distribute cocaine base
and distribution of cocaine base within 1000 feet of a playground
inviolation of 21 U.S.C. 88 841(a), 860. Hearn argues that the
district court’s drug-quantity determ nati on was unsupported by
reliable testinmony in violation of US. S.G 8§ 6A1.3, p.s. He
contends that the district court failed to nmake necessary

findings in violation of Fed. R Cim P. 32(c)(1). He also

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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contends that his due process rights under the Fifth Arendnent
were violated by the court’s reliance on the purportedly
unreliable testinony of governnment w tnesses in determning the
drug quantity attributable to himfor sentencing purposes.

The district court’s calculation of the quantity of drugs

involved in an offense is a factual determ nati on. Uni ted St ates

v. Alford, 142 F.3d 825, 831 (5th Gr.), cert. denied, 119 S

Ct. 514 (1998). “‘Factual findings regarding sentencing factors
are entitled to considerable deference and will be reversed only

if they are clearly erroneous. Id. (citation omtted). Rule
32(c)(1), Fed. R Cim P., requires the district court to nmake
findings at the sentencing hearing when a matter is controverted,
unless it determnes that the matter will not affect sentencing.
See 8§ 6Al.3(b), p.s. In nmaking factual determ nations at
sentencing, the district court nmay consider any relevant evidence
““Wthout regard to its admssibility under the rules of evidence
applicable at trial, provided that the information has sufficient

indicia of reliability to support its probable accuracy.

United States v. Davis, 76 F.3d 82, 84 (5th Cr. 1996) (quoting

8 6A1.3), p.s. Al facts used for sentencing purposes nust be

“reasonably reliable.” United States v. Shacklett, 921 F.2d 580,

584-85 (5th Gir. 1991).

Even if the district court’s findings as to the drug
quantity attributable to Hearn as a result of purchases nade by
Larry Gles and Dexter Wllians were clearly erroneous in the
light of the apparent conflict between the trial testinony and

the information set forth in the Presentence Report (PSR), any
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error was harm ess. The district court’s finding, based on the
PSR and Alfred Green’s testinony at the sentencing hearing, that
Hearn be hel d accountable for 226.8 grans of cocai ne base, is not

clearly erroneous. See United States v. Kay, 83 F.3d 98, 101

(5th Gr. 1996); see §8 2D1.1(c)(3) (a drug quantity of at | east
150 grans but | ess than 500 grans of cocai ne base warrants a base
of fense | evel of 34). Hearn has not denonstrated that the
information set forth in the PSR as to the 226. 8-gram anount of
cocai ne base is unreliable. He also has not denonstrated that
Green’s testinony at the sentencing hearing was unreliable.
Hearn has not shown that the district court’s factual findings as
to this drug quantity are inadequate under Rule Fed. R Crim P.
32(c)(1). See § 6Al.3(b), p.s.

AFFI RVED.



