IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-40767
USDC No. B-94-CV-289

ROBERT JOE M:SPADDEN
Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON, DI RECTOR, TEXAS
DEPARTMENT OF CRI M NAL JUSTI CE
| NSTI TUTI ONAL DI VI SI ON,
Respondent - Appel | ee.
Appeal fromthe United States District Court

for the Southern District of Texas

July 23, 1999
Bef ore BENAVI DES, STEWART, and PARKER, Circuit Judges.
PER CURI AM *

Robert Joe McSpadden, Texas prisoner # 600096, noves this
court for a certificate of probable cause (CPC) follow ng the
district court’s dismssal of his petition for a wit of habeas
corpus, filed in 1994, pursuant to 28 U S. C. § 2254. A
petitioner is required to make a substantial show ng of the

denial of a federal right to obtain a CPC. Barefoot v. Estelle,

463 U. S. 880, 893 (1983). In order to make a substanti al

show ng, the petitioner “nust denonstrate that the issues are

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



debat abl e anong jurists of reason; that a court could resol ve the
issues in a different manner; or that the questions are adequate
to deserve encouragenent to proceed further.” I1d.

McSpadden’ s request for a CPC is granted because the

district court erred in its sua sponte determ nation that

McSpadden’s trial-court waiver of appeal waived the issues he
sought to raise in his 8 2254 petition. H's waiver in the trial
court states only that MSpadden “waives the right to appeal the
verdi ct herein” and states nothing about waiving his right to
seek habeas relief. The state habeas court did not rely on the
wai ver in denying McSpadden’s habeas application. Nor did the
respondent plead the procedural bar in federal district court.
The district court’s reliance on the waiver in dismssing
McSpadden’ s 8§ 2254 petition is msplaced. Only when the state
habeas court invokes such a procedural default is review of the

i ssues precluded in federal court. Harris v. Reed, 489 U S. 255,

262 (1989) (federal review precluded absent a show ng of cause
for the procedural default and resulting prejudice, or a

m scarriage of justice). The court also erred in not giving
McSpadden notice that it was considering procedural default and

the opportunity to respond to that notice. Magouirk v. Phillips,

144 F. 3d 348, 358-59 (5th G r. 1998) (district court may raise

procedural default in habeas sua sponte but abuses its discretion

by not giving petitioner notice and an opportunity to respond).
Because the district court erroneously relied upon
McSpadden’ s wai ver of his right to file a direct appeal fromhis

conviction in state court in dismssing MSpadden’s § 2254
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petition, MSpadden’s request for a CPCis GRANTED. No further
briefing is necessary, and the district court’s judgnent is

VACATED, and the case is REMANDED. See Cark v. WIllians, 693

F.2d 381, 381-82 (5th Cr. 1982).
The notion filed by the Federal Public Defender to represent

McSpadden in this appeal is DEN ED as unnecessary.



