IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-41120
Summary Cal endar

DANI EL GLEN OSTRANDER

Pl ai ntiff-Appellant,
ver sus

EDDI E W LLI AMS; TROY SI MPSON; RI CKEY
TARVER;, JI MW JOHNSQON; RI CHARD ALFORD
WLLI AM PI TTMAN; JOHN DEGGS; ADAM
SHEPPARD;, TOMMY HYDER; NORVA SHERMAN;
BOBBY SUMMVERS; TI MOTHY WEST, Seni or

War den,
Def endant s- Appel | ees.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
Novenber 16, 1999

Bef ore H G3 NBOTHAM DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *

Dani el den Ostrander, an inmate, brought this action under
42 U.S.C. § 1983 alleging retaliation by prison officials and
vi ol ations of due process at a disciplinary proceedi ng.
Ostrander appeals the district court’s grant of summary judgnent
for defendants, which was adopted fromthe nmagi strate’s report
and recommendati on. GOstrander also clains that the nagistrate
shoul d have granted him access to the audi otapes of his
di sci plinary proceedi ngs before the court granted summary

j udgnent .

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Parties nmust object to a magistrate’s report and
recomendation within ten days of being served. See 28 U S.C
8§ 636(b)(1). |If an appellant has received notice of the
requi renent but fails to object, this court reviews for plain
error the district court’s grant of summary judgnent based upon

that report and recommendation. See Douglass v. United Serv.

Auto. Ass’n, 79 F.3d 1415, 1428-29 (5th Gr. 1996) (en banc).

Ostrander was notified of the ten-day rule but filed no
obj ections, nmaking the plain error standard applicable.

After close exam nation of the record and consi deration of
the parties’ argunents, we find no plain error in the district
court’s rulings. GOstrander cannot bring his due process suit as
a 8 1983 action, and his allegations of retaliation were wholly
conclusory. Because Ostrander’s due process clains were not
actionable under 8§ 1983, it is irrelevant whether Ostrander had
access to the audiotape of his disciplinary proceedi ng before the
grant of summary judgnent.

AFFI RVED.



