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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-41140
Summary Cal endar

SI MPSON LANE
Pl ai ntiff-Appellant,
vVer sus
HERBERT BYNUM Ser geant; DEBRA VWELLBORN, Correctiona
Oficer I11; CALVIN TUCKER, Buil ding Lieutenant;
KENNETH SULEWSKI, Capt ai n,
Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 9:96-CV-171
‘September 13, 1999
Bef ore GARWOOD, BENAVI DES, and DENNI'S, Circuit Judges.
PER CURI AM *
Si npson Lane, Texas prisoner #541742, appeals fromthe
district court’s grant of sunmary judgnent to Correctional
O ficer Debra Well born on Lane’s lawsuit, filed pursuant to 42
US C 8§ 1983, alleging that Wellborn had thrown a pitcher of hot
coffee at Lane, scalding his chest, stomach, and | eft forearm
The district court had previously dismssed Lane’s clains with

prej udi ce agai nst defendants Herbert Bynum Calvin Tucker, and

Kennet h Sul ewski as frivolous pursuant to 28 U S. C

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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8 1915A(Db) (1), and those clains are not now before us. The
district court held that Lane’s alleged injuries fromthe coffee
i ncident were de mnims for Ei ghth Anendnent purposes and
accordingly dismssed Lane’s instant |awsuit wth prejudice. W

review a grant of summary judgnent de novo. Geen v. Touro

Infirmary, 992 F.2d 537, 538 (5th Cr. 1993).

A prison official violates the Ei ghth Anendnent’s
prohi bition of “cruel and unusual” puni shnment when force is used
mal i ciously and sadistically to cause harm “whether or not

significant injury is evident.” Hudson v. McMIllian, 503 U S 1,

9 (1992). De mnims uses of physical force are excluded from
constitutional recognition, “provided that the use of force is
not of a sort ‘repugnant to the conscience of mankind.’” [d. at

9-10 (citation omtted). |In Siglar v. H ghtower, 112 F.3d 191,

193 (5th Cr. 1997), this court held that a prisoner’s bruised
ear, which allegedly hurt for only three days and for which the
prisoner did not seek or receive nedical treatnent, was a de

mnims injury. In conparison, in Wllianms v. Blackburn, No. 91-

3373, slip op. at 3 (5th Cr. Dec. 29, 1993) (unpublished), a
prisoner alleged that prison officials failed to protect himon
two separate occasi ons when another inmate threw hot water on
him Finding that Wllians suffered no significant injury, the
district court dismssed the action. 1d., slip op. at 2. W
stated that as a result of the “steam ng hot” water being thrown
on him*“WIllians suffered first degree burns (redness and
blisters) on his face and shoul ders” and that “the burns

ultimately healed without nedical treatnent.” Slip op at 3.
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This court reversed and remanded the 8 1983 clains for
reconsideration in light of the new standard set forth in Hudson
but also stated that it did “not believe conduct resulting in
first and second degree burns . . . may be consi dered de
mnims.” 1d., slip op. at 16.

After the district court entered judgnent in the instant

case, this court decided Gonez v. Chandler, 163 F.3d 921 (5th

Cir. 1999). The prisoner in Gonez allegedly sustained injuries
when prison officials knocked hi mdown, scraped his face agai nst
the ground, and then repeatedly beat and kicked him |1d. at 924-
25. Noting the intense and extended use of force and that “by

contrast” to Siglar “Gonez did receive nedical treatnent for his

injury,” the Gonez court held that the prisoner’s all eged
injuries were not de mnims under the Ei ghth Amendnent. [d. at
924.

Prison nedical records indicate that Lane sought and
recei ved nedical treatnent for blisters, which appeared on his
skin within two days after the incident with Well born. Al so,
Lane’'s affidavit states that the coffee thrown on himwas
“scal ding hot” and “snoking” (and that Wellborn threw the
pitcher’s contents on himdeliberately and intentionally, wth
intent to harm himand w thout any provocation or reason).

The district court dismssed the suit on the sole basis that
Lane’s injuries considered alone were de mnims and w thout any
eval uation of any of the other four factors set in our opinion in
Hudson follow ng remand fromthe Suprenme Court. Hudson v.

MM I1lian, 962 F.2d 522, 523 (5th Gr. 1992). D smssal on the
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sole basis of the de mnims nature of a conplained of injury is

warranted in certain circunstances. Siglar; Gonez. But t he

summary judgnent evidence here—at | east on the present
record-supports a finding of nore than such a de mnims injury.
Accordi ngly, we VACATE the district court’s grant of summary
judgnent for Wellborn and REMAND t he excessive force claim

agai nst Wel |l born for further proceedi ngs not inconsistent

herew t h.

VACATED and REMANDED



