IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-41266

MARK LEROY O BRYAN,
Peti ti oner- Appel | ant,
ver sus

GARY L. JOHNSON, Director, Texas Departnent of Crimnal Justice,
Institutional D vision

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 4:97-Cv-121

April 12, 2000

Bef ore REYNALDO G GARZA , HI Gd NBOTHAM and BENAVIDES, G rcuit
Judges.

PER CURI AM *

A certificate of appealability was granted to petitioner-
appel lant Mark Leroy O Bryan with respect to the issue of whether
his trial counsel denied himhis right to testify in his own
defense at his crimnal trial and as to whether the district
court erred in denying O Bryan an evidentiary hearing to devel op

this claim

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Upon a careful review of the record and the briefs, we
AFFIRM the district court’s Order and Final Judgnent dated
Septenber 25, 1998, denying O Bryan’s petition for wit of habeas
corpus, for essentially the reasons set forth by the magistrate
j udge and adopted by the district court.

We further find that, as conducting an evidentiary hearing
to explore the issue of whether trial counsel refused O Bryan his
right to testify would not have aided the district court in the
resol ution of his habeas petition, the district court did not
abuse it’s discretion in denying O Bryan’s request for an
evidentiary hearing.

Accordingly, the judgnent of the district court is AFFI RVED.

AFFI RVED.



