IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-41547
USDC No. 5:98-CV-25
USDC No. 5:95-CR-12-1

Summary Cal endar

UNI TED STATES,
Pl ai ntiff-Appellee,

ver sus

LARRY EARL KI TCHENS,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas

March 23, 2000
Bef ore H G3 NBOTHAM DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *

Larry Earl Kitchens plead gquilty to federal cocai ne
distribution charges. He now appeals the denial of his 28 U S. C
§ 2255 notion, arguing that he received ineffective assistance of
counsel for counsel’s not having filed a notice of appeal. He was
previously granted a COA on this issue. Carried with the case is
Kitchens’ request for a COA on the i ssues of ineffective assistance
regarding a failure to object to the anount of drugs foreseeable to

himand for failure to preserve and rai se on appeal, had an appeal

"Pursuant to 5TH QR R 47.5, the court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



been filed, his objectionto a two-1level increase in sentencing for
his role in the offense.

Kitchens’ ineffective assistance clai mregarding the filing of
an appeal maintains that Kitchens called each of his attorneys
collect within 24 hours of sentencing but that they refused the
charges.! Kitchens clains that he woul d have asked themto file an
appeal on his behalf. Kitchens eventually wote to his attorneys
regarding this matter, but it was several nonths after the 10-day
deadl i ne had passed. The district court considered Kitchens’
allegations as well as affidavits fromthe defense attorneys, who
clainmed that the tel ephone calls had not taken place. The district
court was persuaded by the attorneys’ statenents and denied relief.
Kitchens clains that the court erred in failing to provide himw th
an evidentiary hearing.

Wi |l e the standard for an evidentiary hearing i s nore generous
under 8§ 2255 than under 8 2254, we find no error warranting
reversal. A novant is entitled torelief only when the record does
not negate the novant’s version of the facts and if the novant

woul d be entitled to relief if the allegations are true. United

States v. Briggs, 939 F.2d 222, 228 (5th Gr. 1991). Her e,
Kitchens would not be entitled to relief based on his claimthat
his attorneys did not accept collect calls. The record is

undi sputed that Kitchens was advi sed by the court of his right to

' For the first tinme on appeal, Kitchens contends that he told
one of his attorneys at sentencing that he wanted to appeal his
sentence. W nmay not consider facts not presented to the district
court at the tinme of ruling. See Theriot v. Parish of Jefferson,
185 F.3d 477, 491 n.26 (5th Gr. 1999).
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file an appeal and the tinme in which to file it. Kitchens did not
ask his attorneys to file an appeal for him which would have

triggered their duty to take action on his behal f. See ULnited

States v. Cark, 193 F.3d 845, 847 (5th Cr. 1999). A failure to

accept a collect call, wthout nore, does not state a claimfor
i neffective assi stance of counsel under the Si xth Anmendnent. There
was thus no error in the failure to provide a hearing.?

As to Kitchens COA request, he has failed to make a
substantial showng of the denial of a constitutional right
regardi ng these issues. See 28 U S.C. 8§ 2253(c)(2).

DENI AL OF § 2255 MOTI ON AFFI RVED; COA REQUEST DEN ED.

2Qur holding is further supported by the Supreme Court’s
recent decision in Roe v. Flores-Otega, 120 S. . 1029 (2000).
The Court held that counsel has a duty to consult with the
def endant about an appeal only if (1) there are non-frivol ous
grounds to appeal or (2) the defendant reasonably denonstrated that
he was interested in appealing. The defendant nust further show
that prejudice resulted from counsel’s failure to perform that
duty: he nust denonstrate a reasonable probability that he would
have tinely appeal ed. See Roe, 120 S. C. at 1036-38. Her e
Kitchens did not reasonably denonstrate that he was interested in
appealing, and he had no non-frivolous grounds for appeal.
Moreover, his failure to wite to his attorneys for several nonths
after his sentencing, even though the court advised hi mthat he had
only ten days to appeal, suggests that he woul d not have ot herw se
appeal ed.




