IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-41583
Conf er ence Cal endar

BENNY HAYES,

Pl ai ntiff-Appellant,
vVer sus
CHARLES ADAMS, M D.; ADJETEY K. LOMO, M D.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. G 97-CV-403

Oct ober 20, 1999
Before JONES, W ENER, and STEWART, Circuit Judges.
PER CURI AM *

Benny Hayes, Texas innmate #825298, chall enges the district
court’s dismssal as frivolous of his civil rights conplaint.
Hayes argues that his conplaint has an arguable basis in |aw, and
he asserts that his allegations denonstrate deliberate
i ndifference by the defendants. W have carefully reviewed the
argunents and the appellate record. W conclude that the

district court did not abuse its discretion in dismssing the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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conplaint as frivolous. See McCormck v. Stalder, 105 F.3d 1059,

1061 (5th Gr. 1997). The nedical care alleged by Hayes does not

anount to deliberate indifference by the defendants. See Famerv.

Brennan, 511 U.S. 825, 837 (1994); Varnado v. Lynaugh, 920 F.2d 320, 321

(5th Gr. 1991). Furthernore, Hayes failed to allege nore than a
mental injury. See Siglar v. H ghtower, 112 F.3d 191, 193 (5th

CGr. 1997).
Hayes argues that the application of the Prison Litigation

Ref orm Act of 1995 (PLRA) to his conplaint violates the Ei ghth

and Fourteenth Anendnents. The argunent is not properly before

the court. See Leverette v. Louisville Ladder Co., 183 F. 3d 339,

342 (5th Gr. 1999). Hayes’ argunent concerning the |ack of
opportunity to anend his conplaint is without nerit. 28 U S. C

8 1915 does not provide such a procedural safeguard. See G aves

v. Hanmpton, 1 F.3d 315, 318 n.12 (5th Gr. 1993).
Hayes asserts that he should have appointed counsel. To the
extent that he chall enges the denial of appointed counsel in the

district court, no abuse of discretion is detected. See Jackson

v. Dallas Police Dep’t, 811 F.2d 260, 261 (5th Cr. 1986). To

the extent that Hayes is requesting appoi nted appell ate counsel,
the appeal fails to present exceptional circunstances warranting
such appointnent. See id.

This appeal |acks arguable nerit and is thus frivolous. See

Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983). Because

the appeal is frivolous, it is DISMSSED. See 5THCR R 42.2.

The dism ssal of this appeal as frivolous counts as Hayes’ second
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strike for purposes of 28 U S.C. 8§ 1915(g). W caution Hayes
that once he accunul ates three strikes, he may not proceed in

forma pauperis in any civil action or appeal filed while he is

i ncarcerated or detained in any facility unless he is under
i mm nent danger of serious physical injury. See 28 U S. C
8§ 1915(09).

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



