IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50252

M CHAEL COLTHARRP,
Pl ai ntiff-Appellee,

ver sus

GOODW LL | NDUSTRI ES OF EL PASO | NC,
Def endant - Cross O ai mant - Appel | ant,
vVer sus
UNI TED STATES OF AMERI CA,
Cr oss Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas

( EP-97- CV- 38-F)

August 24, 2000

Bef ore GARWOOD, DAVI S and DEMOSS, Circuit Judges.
GARWOOD, Circuit Judge’:
Goodwi I'| I ndustries of EIl Paso, Inc. (Goodw |Il), defendant and

third-party plaintiff below, brings this appeal challenging both

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



(a) the district court’s failure to reduce the award against it and
in favor of its enployee plaintiff-appellee Mchael Coltharp
(Col tharp) by his percentage negligence as found by the jury, and
(b) the district court’s judgnment denying Goodwi || any recovery on
its third party claim for indemity or contribution against
appel l ee-third-party defendant the United States. W affirm
Cont ext Facts and Proceedi ngs Bel ow

This case began as a Texas | aw negligence suit filed in state
court by Coltharp against his enployer Goodw Il for injuries
Coltharp received on the evening of July 13, 1994, when, in the
course and scope of his enploynent, he strained hinself and was
injured while pulling a pallet |loaded with grocery itens at the
Fort Bliss, Texas, Conm ssary, which is owned and operated by the
United States. Goodwi | | was a “nonsubscriber” under the Texas
Wor kers’ Conpensation | aws and did not carry workers’ conpensati on
i nsurance covering Coltharp. Hence, Coltharp’s suit was not a
wor ker’ s conpensation action but rather was a negligence suit.

Goodwi || thereafter filed a third party claim against the
United States under the Federal Tort Cains Act (FTCA), 28 U S. C
88 1346(b), 2671 et seq. seeking indemity and/or contribution in
respect to Coltharp’s claim against it. The United States then
pronmptly renoved the action to the district court below. 28 U S. C
88 1441(a), 1442(a).

Goodwi || had contracted in witing with the United States to



perform ni ght and day shelf stocking at the Conm ssary, and under
the terns of the contract it was an independent contractor.
Coltharp was injured while performng sone of Goodwill’s shelf
st ocking duties under this contract. The Comm ssary was under goi ng
renovation, including the installation of newfloor tile. None of
the renovation work was any part of Goodw Il’s contract with the
United States. Because sone of the new tiles had broken, the
United States had rubber mats and pl asti c sheeti ng pl aced over them
to protect them from danmage, including that incident to noving
pal l ets over them during shelf stocking.

The mats and sheets had been so pl aced at | east the day before
the day on which Coltharp was injured. The placenent of the mats
and sheeting was not done by Goodwi || and was not a part of its
contract, but it nmade Goodwill’s noving of its pallets used by it
in the shelf stocking work it performed nore difficult. For this
reason, Ms. Wod, Goodwi ||’ s project manager (the contract required
Goodwi Il  to have an on-site project nmanager wth overall
coordination of all daily work under the contract), being concerned
for the safety of the Goodw || enpl oyees, on the norning of the day
Coltharp was injured requested of the Comm ssary nanager (an

enpl oyee of the United States) that the mats be renoved. The

Comm ssary mnmanager refused. Ms. Whod accordingly determned to
advi se the Goodw || day and night shift personnel of her concerns
and to allocate additional pullers to nove the pallets. She



testified six to nine pullers shoul d have been wor ki ng t he ni ght of
plaintiff’s injury to nove the pallets over the mats and because it
was an unusually busy night. However, only three pullers actually
wor ked t hat eveni ng.

When Col tharp began his duties that evening he realized that
the mats on the floor made his work nore difficult, and expressed
his concern to M. Mer, the Conm ssary nighttinme supervisor (an
enpl oyee of the United States). Mer told himthe mats coul d not
be renoved. Coltharp later voiced his concern to Marquez, his
Goodwi I | supervisor. Marquez requested of Mer that the mats be
renmoved and M er again refused.

Mar quez then suggested to Coltharp that he try to maneuver
around the mats. Mving a pallet over a mat was | ess of a probl em
when one person pushed and another pulled; whether to seek such
assi stance was left to the discretion of each individual puller.
Col tharp successfully noved his pallet over the mats several tines
before his injury, including five or six tines, at |east sonme of
which were with the assistance of another puller, over one
particularly difficult area at which Coltharp ultimtely suffered
his injury. That occurred as he was noving the pallet by hinself
but thought that a fellow Goodw || enpl oyee, who was behind him
woul d offer assistance when he began to have trouble, but the
fell ow enpl oyee did not. Coltharp then felt a sharp pain in his

groin and suffered severe injury.



The Goodwi || contract with the United States provided, as M.
Wod was aware, that Goodwill was entitled to seek extra
conpensation fromthe United States should the United States change

t he condi tions under which Goodwi Il had to performits duties under

the contract. Goodw Il did not seek any such extra conpensati on.
Coltharp‘s case against Goodw ||l was tried to the jury and
Goodwi I | "s contribution/indemity claimagainst the United States

was si mul taneously bench tried. The jury found that the negligence
of Coltharp, Goodwi |l and the United Sates, each, was a proxinate
cause of Coltharp’s injury (Ql); that as between Coltharp and
Goodwi I |, 97%of the causative negligence was Goodw ||’ s and 3% was
Coltharp’s (@); that as between Goodwi ||l and the United States,
65% of the causative negligence was Goodwi Il’s and 35% was the
United States’ (@); and that Coltharp’s actual damages anobunt to
$125,000 (4). The district court treated the jury s verdict as
bi ndi ng for purposes of Coltharp’ s suit against Goodwill; in regard
to Goodwill’s claim for contribution and indemity against the
United States, the district court treated the jury's verdict as
advi sory only and entered its own findings of fact and concl usi ons
of law. The district court rendered judgnent on the verdict for
Coltharp against Goodwill in the anobunt of $125,000, and, on the
basis of its findings and conclusions, rendered judgnent that
Goodwi I | take nothing on its claimagainst the United States.

Goodwi || brings this appeal raising only the follow ng two



claims of error, stated in its brief as follows:

“1. The first issue on appeal is whether the
conparative negligence of Mchael Coltharp is to be
consi dered pursuant to Texas |aw in determ ni ng whet her
or not to reduce the noney judgnent by the percentage of
negligence the jury determned attributable to the
Plaintiff.

2. The second i ssue on appeal is whether or not the
United States retained sufficient control over the part
of the work assigned to Goodwi || Industries of El Paso,
as an i ndependent contractor as to create a |l egal duty by
which the United States would be responsible for its
negligent acts.”

Di scussi on

1. Effect of plaintiff Coltharp’s contributory negligence

The question posed by this issue had, at the tinme this case
was orally argued, divided the Texas Courts of Appeal, and
applications for wits of error to the Suprenme Court of Texas
raising that issue were pending or possible. As we advised the
parties, we accordingly withheld our decision to see if the Texas
Suprene Court would review one or nore of those decisions and
resolve the issue. It recently did so in The Kroger Co. v. Keng,
No. 98-1012, Tex. Sup. C., My 11, 2000, rehearing deni ed August
24, 2000 (affirm ng the decision of the Tyler Court of Appeals, 976
S.W2d 882 (1998)). Kroger holds that where an enpl oyee sues his
enpl oyer, who is a non-subscriber to workers’ conpensation
insurance, for an injury incurred in the course and scope of his
enpl oynent, of which a proximate cause is the negligence of the

enpl oyer, the fact that the enployee’s negligence is also a



proxi mate cause of the injury not only does not bar the enpl oyee’s
recovery from the enployer but does not in any way reduce that
recovery. Under Kroger the district court correctly rendered
judgnent for Coltharp against Goodw Il in the full anpbunt of his
$125, 000 damages found by the jury, wthout any reduction on
account of the jury's finding of 3% causative negligence on the
part of Coltharp. W accordingly reject Goodwill’s first claimof
error.

2. Liability of the United States

In its findings and conclusions the district court stated:

“5. . . . The FTCA expressly has not waived liability
[of the United States] for the negligent acts of its
i ndependent contractors. United States v. Ol eans, 425
U S. 807, 814 (1976)

6. In Texas, the United States has no duty to see that
an independent contractor perforns its work in a safe
manner. Levrie v. Departnent of the Arny, 810 F.2d 1311
(5th Gr. 1987)

7. Under Texas law, the duty of the United States to its
i ndependent contractor is simlar to that of an owner or
occupier of land to a business invitee. Shell Gl Co. v.
Lanmb, 493 S.W2d 742, 747 [Tex. 1973]. One duty is to
warn of hidden dangers that exists when a contractor
enters the prem ses, or that arise fromactivity other
than that of the contractor. Id.; Levrie, 810 F.2d at
1313.

8. The United States owed no such legal duty to its
i ndependent contractor Goodw || because the pl acenent of
the mats was sufficiently open and obvi ous so as not to
constitute a hidden danger on the prem ses.

9. The second duty to an i ndependent contractor involves
injuries caused by an activity or instrunentality on the
prem ses. \Were the enployer retains control of a part
of the work assigned to the contractor, the enpl oyer has

7



a duty to exercise that control with reasonable care.
Levrie, 810 F.2d at 1313; Redinger v. Living, Inc., 689
S.W2d 415, 417 (Tex. 1985). The “retai ned control” over
the work “nust be nore than a general right to order the
work to start or stop, to inspect progress or receive
reports.” Redinger, 689 S.W2d at 417.

10. The evidence at trial denonstrated that the United
States did not retain control over the work of the
i ndependent contractor within the neaning of Texas | aw.
Under the Conmmi ssary Contract, the United States did not
retain the right to direct Goodw Il enpl oyees as to the
details of their work; the Contract further provided t hat
Goodwi I | was entitled to seek extra conpensati on shoul d
the United States change the conditions under which

Goodwi I | was to perform under the contract. Plaintiff
and ot her Goodwi || enpl oyees took their instructions from
Goodwi I | supervisors, not United States’ enployees.
Goodwi | | enpl oyees were not directed by United States

enpl oyees on how to do their jobs.

11. Defendant [Goodwi II] at all tinmes retained control
of the work it had been contracted to perform Goodw ||
proj ect manager Janet Wod was aware of the placenent of
the mats and the governnent’s position with respect to
removal of the mats well before Plaintiff arrived to work
on the evening of Plaintiff’s injuries. Wth the notice,
Goodwi I | had an opportunity to provide for additional
personnel or develop an alternative plan for delivering
the food itens. M. Wod attenpted to nake arrangenents
for additional personnel; the evidence at tria
denonstrated that when two or nore persons “pushed and
pul l ed” the pallets across the mats, the mats coul d be
successfully negotiated w thout substantial difficulty.

12. Because the United States did not retain contro

over part of the work assigned to its independent

contractor, the United States owed no legal duty to

Goodwi I | with respect to the placenent of the mats on the

tile floor of the Conm ssary. ”

Goodwi Il admts that “the dangers were open and obvious.”
However, it contends that “the United States is responsible as a
result of retaining control.”

Under our holding in Levrie v. Departnent of Arny, 810 F.2d



1311 (5th Gr. 1987), the question of whether the United States
retai ned sufficient control over its independent contractor within
t he meani ng of Texas |aw so as to be |iable thereunder on the basis
asserted is a question of fact, and we review the district court’s
finding that the United States did not retain sufficient such
control under the clearly erroneous standard. Thus, in Levrie, we
st at ed:

“Under the ternms of the Federal Torts Cains Act, the
United States is not liable for the negligence of a
gover nnent contractor.

Under Texas | aw, the owner of property has a general duty
to use reasonable care to keep the prem ses under his
control in a safe condition. This duty nmay subject the
owner to liability for negligence in tw situations: (1)
those arising from a defect in the premses, and (2)
those arising from an activity or instrunentality.
Redi nger v. Living, Inc., 689 S . W2d 415, 417 (Tex.
1985). This case involves the latter.

Texas | aw provides generally that a property owner does
not have a duty to ensure that an i ndependent contractor
performs his work in a safe nmanner. Abalos v. Ql
Devel opnment Co., 544 S.W2d 627, 631 (Tex. 1976). Nor
does the owner have a duty to protect the contractor’s
enpl oyees from hazards that are incidental to, or part
of, the work the independent contractor is hired to do.
Shell Gl Co. v. Songer, 710 S.W2d 615, 618 (Tex. App. -
Houston [1st Dist.] 1986, no wit). However, when the
owner of the prem ses exercises control over or
interferes with the contractor’s performance of his work,
the owner may be |iable unless he exercises reasonable
care in supervising the contractor’s activity. Redinger,
689 S.W2d at 418. In Redinger, the Texas Suprene Court
stated that supervisory control mght consist of the
power to direct the order in which work shall be done or
power to forbid its being done in a dangerous nanner.
| d.



argunent of counsel

findings are not clearly erroneous and that

The district court found that the defendants did not
control the operations of WIlians [the independent
contractor] within the neaning of Texas law. This is a
finding of fact, which we review under the clearly
erroneous standard . . .” 1d. at 1314 (enphasis added).

After reviewof the record and consi derati on of the briefs and

it is apparent to us that the district court’s

it coomtted no error

law in holding for the United States. W accordingly reject

Goodwi I | s second point of error.

Concl usi on

For the reasons stated, the judgnent of the district court is

AFFI RVED.
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