IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50289
Conf er ence Cal endar

TYLER ELLI S CUMM NGS,
Peti ti oner- Appel | ant,
ver sus

L.E. FLEM NG Warden -
Federal Correctional Institution Bastrop,

Respondent - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. A-97-CV-735
* Cctober 22, 1998
Before PCOLI TZ, Chief Judge, and WENER and DENNI'S, Circuit Judges.
PER CURI AM *

Tyl er Cunm ngs (federal prisoner #56469-065) appeals the
denial of his 28 U S.C. § 2241 petition. He argues that the
application of anmended 28 C.F. R 8§ 550.58 and Bureau of Prisons
Program Statenment 5330.10 to himviolated the Ex Post Fact C ause
by rendering himineligible for a sentence reduction. After
reviewing the record and the briefs of the parties, we AFFIRM

Cumm ngs was convicted of conspiring to distribute cocaine

t hrough January 1993. Subsection (e) of 18 U S.C. § 3621, which

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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created the programgiving the BOP the discretion to reduce the
sentences of eligible prisoners who conplete a conprehensive
drug- abuse treatnent program was not enacted until Septenber 13,
1994, approximately 21 nonths after Cunm ngs conspired to

distribute cocaine. See Royal v. Tonbone, 141 F.3d 596, 603 (5th

Cir. 1998). A sentence reduction for participation in a drug-
abuse treatnent program was not even avail able to Cunm ngs when
he conspired to distribute cocaine. Accordingly, anmended

8§ 550. 58 and Program St atenent 5330.10, as applied to Cumm ngs,
did not violate the Ex Post Facto Cl ause because they are not
“nore onerous than the law in effect on the date of [ Cunmm ngs’]

of fense.” See Weaver v. Graham 450 U. S. 24, 30-31 (1981)

(enphasi s added); see also Royal, 141 F.3d at 603; Wttlin v.

Fl em ng, 136 F.3d 1032, 1037-38 (5th G r. 1998).
AFFI RVED.



