IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50428
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
MARTI N DARNELL COBB,

al so known as Martin Cobb,
Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. W97-CR-49-1
~ January 7, 1999
Bef ore KING BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *
Martin Darnell Cobb appeals his sentence after his
conviction by a jury of conspiracy to possess with intent to
di stribute crack cocai ne and two substantive counts of
di stribution of crack cocai ne.
Cobb argues that the district court clearly erred in finding
that the two-level enhancenent pursuant to U S.S.G § 3Bl. 1(c)
applied. He argues that the evidence failed to show that he had

a supervisory role over any of the other alleged participants.

Cobb’ s argunent at the sentencing hearing was directed agai nst

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the four-level increase of 8§ 3B1.1(a), and he basically conceded
that the two-level adjustnent under 8§ 3Bl.1(c) would be
appropriate. Therefore, we review the district court’s finding

for plain error. See United States v. Rodriguez, 15 F.3d 408,

414-15 (5th Gr. 1994). Johnny Taylor and Jimry Bragew tz
testified that they and Reny Phillips sold crack for Cobb. This
testinony supports the district court’s finding that Cobb was
deserving of the two-level adjustment under § 3Bl1.1(c). The
district court did not plainly err in applying this adjustnent.
Cobb argues that the district court erred in determning the
applicable drug quantity. He contends that the drug anount was
based on unreliable information. Cobb argues that the district
court erroneously relied upon the probation officer’s attribution
of a “kilo of crack cocai ne” based upon Cobb’s adm ssion to
Medf ord that he received a kilo of “powder” cocaine. The
district court's calculation of the quantity of drugs involved

for sentencing purposes is reviewed for clear error. See United

States v. Mergerson, 4 F.3d 337, 345 (5th Gr. 1993).

The probation officer stated that Cobb should be held
accountable for one kilo of “crack” cocaine. Earlier in the
Presentence Report (PSR), the probation officer stated that Cobb
had told Medford that he received his “Crack” from Mark Evans,
who got his “Crack” fromtwo brothers in Houston. Cobb told
Medf ord that the cocai ne was bought in the powdered form by the
kilo and that he had been to Houston with Evans. Cobb denied at
the sentencing hearing that he had told Medford that he bought a

kilo of crack in Houston.
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Even if Cobb did go to Houston with Mark Evans, it is not
clear fromthe record that Cobb ever admtted that he bought a
kilo of “crack” with Evans in Houston. His statenent to Medford,
as related in the PSR, can be interpreted as neani ng that Evans
bought the cocaine in powder formin Houston. There is no
evidence in the record that this entire kil ogram of powder was
converted to crack for sale by Cobb. |[If Cobb possessed both
powder cocai ne and crack cocaine, the district court was required
to convert both to marijuana under the drug equivalency table to
determne a single offense level. US S. G § 2D1.1, comment.
(n.10). The district court clearly erred in relying upon the
PSR s representation that Cobb was responsible for one kil ogram
of “crack.” Cobb’'s sentence is VACATED, and this case is
REMANDED for resentencing. On renmand, the district court shal
make specific findings regarding the type and quantity of cocaine
referred to in PSR Y 32 and 41(j), if it chooses to use such
quantity in its sentencing determ nation.

Cobb contends that Jimmy Bragewitz told three different
stories on three different occasions about when he first net Cobb
and the duration of the period of his association wth Cobb.

Cobb testified under oath at his sentencing hearing that he net
Bragewi tz approximately two nonths before his arrest in early
Cctober. Cobb denied that Bragewitz went wwth himto Tenpl e once
a week from May to October 1996. He denied that Bragewitz ever
went with himto Tenple to buy “dope.” Cobb argues that this
difference in the period of his association with Bragewtz is

cruci al because Bragewtz clainmed to have acconpani ed Cobb to
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Tenpl e, Texas, “at |east once a week” from May to QOctober 1996 to
pi ck up crack, and that based on this testinony, the probation
of ficer found that Cobb was responsible for 148.83 grans of
crack. Cobb notes that the probation officer also credited
Bragewitz’ statenent to Medford on May 28, 1997, that Cobb and
Marshall would go to Tenple alone, from My to October 1996, and
purchase quarter-ounce cookies of crack at |least three tines a
week, fromwhich statenment the probation officer cal cul ated that
Cobb was responsible for 446.51 grans of crack cocai ne.

Cobb argues that the cal culation of the above drug
gquantities is erroneous because the probation officer used the
entire nmonth of October 1996 when Cobb was arrested on Cctober
7.1 Cobb argues that, second, it was erroneous to base the drug
anount on the period of May to QOctober because Bragew tz
testified that he was unsure of the period in question and that
the district court should have erred on the side of caution in
estimating the drug quantity. Third, Cobb argues that the
district court did not make a factual finding regarding why he
found Bragewitz’ statenents to Medford nore credible than the
testinony at the sentencing hearing. Additionally, Cobb argues
that Bragewitz’ testinony is unreliable and that Bragewitz is at

best confused and at worst lying. Cobb notes that Bragew tz

1 W note that the PSR explicitly states that the drug
quantity is calculated as a certain nunber of granms per week for
twenty-two weeks during the period from May to QOct ober 1996.
Counting the first week of May 1996 as the first of the twenty-
two weeks, the |l ast week included in the PSR s cal cul ati on woul d
be the | ast week of Septenber or the first week of QOctober 1996.
Cobb is therefore incorrect about this point. As we discuss
bel ow, however, Cobb’s sentence nust be vacated for other reasons
related to Bragewitz’' s testinony.



No. 98-50428
-5-

admtted that he was a net hanphetam ne addi ct, and he argues that
his testinony should be received with caution. Lastly, Cobb
argues that Bragewitz’ testinony is unreliable because of his
cooperation with authorities and lenient treatnent in return.

He concludes that Bragewitz’ information cannot be considered
reasonably reliable.

The sentencing court “shall resol ve disputed sentencing
factors at a sentencing hearing in accordance wwth Rule 32(c) (1),
Fed. R Cim P.” 8 6A1.3(b). Rule 32(c)(1) provides that the
district court “nust rule on any unresol ved objections to the
presentence report” and for “each matter controverted, the court
must nmake either a finding on the allegation or a determ nation
that no finding is necessary.” A district court has w de
di scretion in determ ning which evidence to consider and which

testinony to credit. United States v. Edwards, 65 F.3d 430, 432

(5th Gr. 1995).

The district court’s only finding regarding the drug
guantity was that “the amount of “crack’ cocaine set forth in the
Pre- Sentence Report is a conservative estimate.” Cobb makes
several argunents regardi ng why Bragewitz’ testinony was
unreliable. W do not consider Bragewitz’ testinony to be
unreliable per se. However, given Bragewitz’ conflicting
statenents, his equivocation about the nunber of nonths he had
been associated with Cobb, and Cobb’s contradictory testinony,
the district court was required to nake findings regarding the
indicia of reliability of Bragewtz' statenments to Medford and to

resol ve the di sputed sentencing factor presented by the factual
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di sputes between Bragewitz’ statenent and Cobb’s testinony under
oath. For this reason also, Cobb's sentence is VACATED and
REMANDED f or additional factual findings.

Cobb argues that the district court used an unsubstanti ated
anount of crack based on information provided by Taylor. Cobb
notes that Taylor allegedly stated that Cobb purchased two to
t hree cookies of crack in Houston in the summer of 1996. Cobb
points out that the PSR stated, w thout substantiation, that the
cooki es wei ghed at | east two ounces and used this information to
determ ne that Cobb possessed 56. 70 granms of crack cocai ne. Cobb
argues that the record does not contain any proof of how nuch
t hese cooki es wei ghed and that the PSR engaged in specul ation
t hat each cooki e wei ghed one ounce. Cobb al so adopts the sane
argunents he nade in relation to Bragewitz regarding the
unreliability of Taylor’s statenents due to Taylor’s use of drugs
and his cooperation with the Governnent.

There is sone di screpancy between the statenent reported in
the PSR and Taylor’s testinony at trial. At trial, Taylor
referred to a “couple of cookies,” and the PSR reports that
Taylor referred to two to three ounces. Cobb testified at
sentencing that the nost he ever bought was “five-gram quarters”
at a tinme. The district court nmade no specific finding regarding
the wei ght of the cookies purchased in Houston. |If the “couple
of cookies” weighed only a quarter ounce each, then the anount of
crack referred to in the PSR shoul d have been only one-half
ounce. On remand, the district court should clarify this anmount

by meki ng a specific finding.
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Cobb argues that the district court erred in adopting the
PSR s drugs anmounts that relied on statenents by C orinda
Phillips. He notes that according to the PSR, Phillips told
Medf ord that she had wi tnessed Cobb receive a “one-ounce cookie”
each Friday from May through August, 1996.2 The probation
of ficer calculated that Cobb was thus responsi ble for 20 ounces
(567 granms) of crack. Cobb notes that Phillips testified at the
sentenci ng hearing that she had never nmade such a statenent.
Cobb contends that the district court did not sufficiently
explain why it believed her fornmer statenent rather than her
t esti nony.

Phillips testified at the sentencing hearing that she did
not know how rmuch crack Cobb sold, and she deni ed her statenent
to Medford. The district court apparently credited her earlier
statenent to Medford; however, the district court did not make a
specific finding regarding the indicia of reliability of her
prior statenment or a finding resolving the factual dispute
bet ween her prior statenent and her hearing testinony. On
remand, the district court should clarify this amount by maeking a
speci fic finding.

Cobb argues that the district court erred in relying on

Medf ord’ s bal | park estimate for the amount of crack sold on “the

2 W note, for whatever relevance it may have on renand,
t hat al though the PSR apparently relies on Agent Medford’ s report
of Corinda Phillips's debriefing for its conclusion that Cobb
recei ved a one-ounce cookie of crack every Friday from May
t hrough August 1996, Medford’s report does not quote Phillips as
sayi ng that such a transaction occurred weekly from May t hrough
August 1996, only that Cobb usually received the cookie on
Fridays and that his source had been bringing crack cocaine to
Gatesville for the past three years.
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HIl” attributable to Cobb. He argues that Medford’ s testinony
did not have sufficient reliability to support its probable
accuracy. The district court’s single finding on drug quantity,

t hat the anobunt of crack set forth in the PSR was a conservative
estimate, appears to be based in large part, if not entirely, on
Medf ord’ s agreenent with the district court’s statenent that Cobb
woul d have been accountable for substantially nore than the 2. 34
kilograns in the PSR The district court discounted any probl ens
or discrepancies with the specific anmounts of crack listed in the
PSR in the subsections to PSR  41. The district court relied on
this general estinmate in spite of Medford’s testinony that all he
could really base an anbunt on was the information he received in
the debriefings as outlined to probation. The district court did
not attenpt to determ ne what anount of crack woul d equal one-
quarter or one-half pound a week or to determ ne how many weeks
were involved. The district court assuned that it would be nore
than the 2.34 kilograns outlined in the PSR The district court
clearly erred in relying on Medf ord’ s vague estimates rather than
maki ng findings of fact on the specific anmounts listed in the
PSR,  For all the reasons discussed above, Cobb’s sentence is
VACATED and this case is REMANDED for resentencing.

Cobb argues that the district court erred in inposing a fine
of $9, 000. Cobb concedes that he nade no objection to the
inposition of the fine and that plain error applies. See
Rodri guez, 15 F.3d at 414. The district court did specifically
find that Cobb had an inability to pay, giving that reason for

i nposing a fine below the guideline range. Thus, there is no
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reason to remand for a specific finding. Despite that finding,
the district court is not precluded frominposing a fine. United

States v. Hodges, 110 F.3d 250, 251-52 (5th Gr. 1997). The

district court did not conmt plain error in inposing the fine.

SENTENCE VACATED, REMANDED FOR RESENTENCI NG | N ACCORDANCE
WTH THI'S OPI NI ON.



