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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50439
Summary Cal endar

HAROLD DOUGLAS JONES,

Pl ai ntiff-Appellant,
vVer sus
RAUL J. MATA; P. A BENNETT,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. W 96- CV-292

* February 4, 2000
Before JOLLY, JONES and BENAVIDES, G rcuit Judges.
PER CURI AM *

Har ol d Jones, Texas prisoner # 673125, appeals the di sm ssal
of his 42 U S.C 8§ 1983 action for failure to prosecute. He
asserts that the district court erred in finding that he failed
to submt conpleted summons forns for the defendants in this
matter. Jones also noves this court for the appoi nt nent of
counsel

We review the dism ssal of an action for failure to

prosecute for an abuse of discretion. See Berry v.

G gna/RSI -G gna, 975 F.2d 1188, 1191 (5th Cr. 1992); Fed. R

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Cv. P. 41(b). The scope of the district court's discretion is
narrowed, however, when a Rule 41(b) dism ssal is with prejudice
or when a statute of limtations would bar reprosecution of a
suit dismssed without prejudice. Berry, 975 F.2d at 1190-91.
Jones woul d be barred by the applicable statute of limtations

fromreinstituting this action. See Henson-El v. Rogers, 923

F.2d 51, 52 (5th Gr. 1991); Tex. Gv. Prac. & Rem Code Ann
8§ 16.003 (West 1994). Accordingly, we wll affirmthe di sm ssal
of his action only if there is a clear record of delay or
cont umaci ous conduct by Jones, and the district court has
expressly determ ned that | esser sanctions would not serve the
best interests of justice. See Berry, 975 F.2d at 1191.

Jones’ s assertion that, within a reasonable tinme of being

granted in forma pauperis status, he submtted conpl eted sumons

forms for the defendants is supported by the record. Thus, the
district court’s proffered justification for dismssing the
action appears to be wthout foundation. Inasnuch as there is no
cl ear evidence of delay or contunmaci ous conduct on Jones’s part,
we VACATE the dism ssal of Jones’s 8§ 1983 action and REMAND wi t h
instructions that the district court again order the defendants
served.

Jones’ s request for the appointnent of counsel is DEN ED
This request should be directed to the district court.

VACATED AND REMANDED



