UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50454
Summary Cal endar

CHARLES DAVI S,

Pl ai ntiff-Appellant,
vVer sus

UNKNOWN DEFENDANTS AT HUGHES UNI T;
T. WORTH NGTON, Medi cal Doctor,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(W 96- CV-429)

August 4, 1999

Bef ore H GG NBOTHAM JONES, and DENNI'S, Circuit Judges.”’
PER CURI AM

Appel lant Davis conplains of the dismssal of his
conpl ai nt agai nst a Hughes Unit prison doctor, T. Wrthington, who
allegedly assaulted Davis while Davis was on crutches and used
excessive force against him The district court, approving the
recommendation of a magistrate judge, dismssed the action for

failure to state a claimand as tine-barred. Because we beli eve

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



the limtations issue to be dispositive, we do not discuss whet her
Davis stated a claimfor constitutional injury.

Davis filed his conplaint in Septenber 1993 agai nst
prison officials of the Wnne Unit of TDC. I n Novenber, 1993
Davis alleged in an affidavit that the Hughes Unit prison doctor,
T. Worthington had used excessive force against him All egations
agai nst Wnne Unit officials were di sposed of by the district court
for the Eastern District of Texas, while Davis’'s clainms against
Hughes Unit officials, such as Wrthington, were transferred to t he
Western District of Texas. In an anended conplaint filed on
February 3, 1997, Davis finally naned Wrthington as a defendant
and all eged that Wrthington assaulted himon July 27, 1993.

Because the statute of limtations for section 1983
clains is two years, Davis’s conplaint is tinme-barred unless, as he
contends, his anended conplaint related back to the date of the
original conplaint under Fed. R Cv. Proc. 15(c). Li ke the
district court, we find that the conplaint did not relate back
Davis’s first conplaint neither named Wrthington as a defendant
nor set out any clains against him Al though Wrthi ngton was naned
in an affidavit in a Novenber 1993 pl eading, this docunent, filed
solely at court, did not generate a summons agai nst Wort hi ngton or
informWrthington in any way that he had been nade a party to the
lawsuit. Rule 15(c)(3) allows an anended pleading to rel ate back
when, inter alia, the party brought in by the amendnent received
notice of the institution of the action within a particular tine,

and the party knew or should have known that, but for a m stake



concerning identity, the action would have been brought agai nst
that party. As this test is not fulfilled, Davis's anended
conpl ai nt could not rel ate back and cure the statute of limtations
probl em concerning Dr. Wort hi ngton.

The judgnent of the district court is AFFI RVED



