UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50464

TRAVI S COUNTY, TEXAS,
Pl ai ntiff-Counter Defendant-Appel | ee-Cross-Appel | ant,
vVer sus
RYLANDER | NVESTMENT COVPANY, | NC.,
Def endant - Counter Pl aintiff-Appellant-Cross-Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
(A-94- CV-561)

June 10, 1999

Bef ore JONES, DUHE, and BARKSDALE, Circuit Judges.®
PER CURI AM

The court has carefully considered the briefs, oral
argunents of the parties and pertinent portions of the record
concerning this appeal. W reach the follow ng concl usions.

First, Travis County did not clearly breach the agreenent
with Rylander Investnent Co. (Rylander) by rejecting the Fuccello
Lease. The County had broad authority to approve |eases for the

Farners Market and acted within its discretion.

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



Second, the district court did not clearly err in its
award of danmages to Ryl ander. The court nmade difficult assessnents
based on substantial conflicting evidence as to the profitability
of the Farners Market | eases, the i npact of the County’s failure to
approve |eases from 1993-96, overall market conditions and the
effect of conpetition on the market. There is no denonstration
that the magistrate judge applied an incorrect |egal neasure of
damages, nor has Ryl ander shown that the court clearly erred in
assessing the anount of damages. While this court mght have
awarded a different anount, it is not our role to assess damages de

novo.

Simlarly as to attorneys fees, the | ower court correctly
found that Rylander prevailed principally on the RELA issue, and
there remai ned anple room for judgnment on the allocation of fees
between that issue and others. The RELA issue was not so
inseparable from Rylander’s other issues as to preclude an
allocation of fees. G ven Rylander’s inperfect cooperationinthis
endeavor, the court’s conclusion was not an abuse of discretion.

Finally, the magi strate judge did err infailing to award
prejudgnent interest from the date of accrual of the claim and
costs to Ryl ander, naking remand necessary on these issues al one.
It is assuned that the judgnent did include post-judgnent interest.

The County’s issues on cross-appeal are neritless.



The judgnent of the magistrate judge is therefore
affirmed in part but vacated and remanded for an award of
prejudgnent interest and costs to Ryl ander.

AFFI RVED in Part; VACATED REMANDED in Part.



