UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50581

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
CGREGORY C. N EMANN,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

(W 97- CA- 14)

Decenber 14, 1999
Before KING Chief Judge, STEWART, Circuit Judge, and ROSENTHAL,
District Judge.”’
PER CURI AM **

Gregory C. N emann pleaded guilty to an indictnent
char gi ng possession of firearns by a convicted fel on and possessi on
of net hanphetam ne with the intent to distribute. He appeals from
the denial of his 28 U S.C. § 2255 notion to vacate, set aside, or

correct his sentence. Ni emann clainse that his trial counsel

District Judge of the Southern District of Texas,
sitting by designation.

Pursuant to 5" Cr. Rule 47.5, the Court has determn ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5" Cr. Rule
47.5. 4.



provi ded i neffective assistance by failing to recogni ze and rai se
grounds to suppress evidence seized in a search of his house under
a federal search warrant. The district court held that N emann
coul d prove neither the reasonabl eness nor prejudice prong of an
ineffective assistance claim W reverse and remand for further
pr oceedi ngs.
|. FACTS AND PROCEDURAL HI STORY

On March 31, 1992, upon application by an agent of the
Bureau of Alcohol, Tobacco, and Firearns (“ATF’), a federal
magi strate judge issued a warrant to search N emann’'s house for
firearnms. That night, ATF agents, assisted by Texas Departnent of
Public Safety (“DPS’) officers and Ham lIton County Sheriff’s
Departnent deputies, executed the search warrant and sei zed el even
firearms and several rounds of ammunition. The state |aw
enforcenent officers also seized a disassenbl ed nethanphetanm ne
| aborat ory, precursor chem cals for manufacturing net hanphet am ne,
415. 93 grans of nmethanphetam ne, and $2,500 in cash

Ni emann pl eaded guilty on July 31, 1992 to one count of
possession of a firearm by a felon, in violation of 18 U S. C
88 922(g)(1) and 924(a), and to one count of possession of
met hanphetamne wth intent to distribute, in violation of
21 U S. C 8§ 841(a)(1). At the sentencing hearing held on
Novenber 25, 1992, Niemann’s attorney noved to withdraw. The tri al
court granted the notion and reset the hearing. N emann retained
new counsel . On February 17, 1993, the trial court sentenced

Ni emann to concurrent terns of 120 nonths of inprisonnent for the



firearns conviction and 150 nonths of inprisonnent for the drug
convi ction. On direct appeal, N emann raised tw sentencing

gui del i ne issues. This court affirned. See United States v.

Ni emann, No. 93-8130 (5th Gr. October 1, 1993)(unpublished
di sposition).

On January 17, 1997, N emann filed this section 2255
motion, alleging that his first attorney provided ineffective
assi stance because he did not even attenpt to suppress the evidence
sei zed from N emann’s house and advi sed N emann that there was no
ground on which a court woul d suppress the evidence. The district
court denied N emann’s section 2255 notion without an evidentiary
hearing and denied his request for a certificate of appealability
(“COA"). This court granted Niemann a COA as to the ineffective
assi stance of counsel claim

On this appeal, N emann asserts that his first counse
provi ded deficient performance by failing to recognize and raise
the foll ow ng grounds for suppressing the evidence: (1) the search
warrant for Ni emann’s house was executed at night in violation of
Rule 41(c)(1) of the Federal Rules of Crim nal Procedure; (2) the
of ficers executing the search violated the “knock and announce”
rule, 18 U.S.C. 8§ 3109; and (3) the officers sei zed evi dence beyond
the scope of the search warrant, in violation of the Fourth
Amendnent to the United States Constitution. The district court
ruled as a mtter of law that N emann could not prove an
i neffective assistance claim based on his attorney’'s failure to

recogni ze and raise these challenges to the search and sei zure.
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The district court held that Ni emann had no basis on which to nove
to suppress the evidence sei zed because the federal search warrant
was validly issued. N emann argues that even if the warrant was
properly issued, the defects in the manner of execution provided
val id grounds for suppression, which his first attorney failed to
pur sue. W reverse and remand to permt the district court to
consider fully the asserted grounds for suppression, in order to
resol ve Neimann’s ineffective assistance claim
1. THE STANDARD FOR REVI EW NG | NEFFECTI VE ASSI STANCE CLAI M5
On appeal from a denial of a section 2255 notion, this
court reviews the district court’s factual findings for clear error

and its conclusions of | aw de novo. See United States v. Faubi on,

19 F.3d 226, 228 (5th Gr. 1994). | neffective assistance of
counsel clains raise mxed questions of |law and fact and are
subject to de novo review. See id.

This court applies the two-part test set out in

Strickland v. Washington, 466 U S. 668 (1984), to challenges to

guilty pleas based on ineffective assistance of counsel. See Hill

v. Lockhart, 474 U S. 52, 58 (1985). To prevail on his ineffective

assi stance of counsel claim N emann nust show that: (1) his
counsel s performance, judged on the facts of the case, viewed as
of the tinme of counsel’s conduct, fell bel ow an objective standard
of reasonabl eness; and (2) there is a reasonable probability that,
but for counsel’s errors, he would not have pleaded guilty and

woul d have insisted on going to trial. See Strickland, 466 U S. at

687-694; H I, 474 U S. at 59.



I11. THE REASONABLENESS OF COUNSEL’ S PERFORVANCE

Ni emann asserts that his first counsel was deficient in
failing to assert that the agents wongfully executed the search
warrant at night, violated the ®“knock and announce” rule, and
sei zed evidence beyond the scope of the search warrant. In an
affidavit submtted with his section 2255 noti on, N emann descri bed
his attorney’s performance as foll ows:

| [] asked [ny lawyer] how could the agents

search ny entire house and take things that

were not on the search warrant, howthe D. P. S.

agent could break open ny safe wthout a

warrant, how | could be arrested by the state

for drugs when there was a federal search

warrant for guns, and how the state could

return to ny house two days after | was

arrested with a warrant to search for and

seize noney, notor vehicles and personal

property and take additional incrimnating

evi dence.

Ni emann stated that, in response, his attorney “said you can not
beat a federal search warrant and the governnent would just lie
about when and where they found those things and he couldn’t stop
t hem”

On July 30, 1992, according to Niemann’s affidavit, his
attorney told N emann that he nust plead guilty the next day or
face 35 years in jail. N emann again asked the attorney about the
execution of the search warrant and told the attorney he “wanted
copi es of the search warrants because [he] wanted a friend to | ook
at them” The attorney “told [Ni emann] he did not have the search
warrants and you can’'t beat a federal search warrant and that the

warrants and search were entirely legal.” The attorney also “told



[ Niemann] he had a deal wth the prosecutor that if [N emann] woul d
plead guilty, they would only charge [Niemann] with the guns and
drugs they found.”

Ni emann pl eaded guilty on July 31, 1992. At a sentencing
heari ng on Novenber 25, 1992, both N emann and the attorney asked
that the court allow the attorney to withdraw. The court granted
the request. N enmann then retained a second attorney. The trial
court held another sentencing hearing on February 17, 1993. At
that hearing, the newly retained attorney asked N emann severa
guestions about his decision not to ask the court to allow himto
wthdraw his guilty plea. N emann responded to the questions as
fol |l ows:

Q M N emann, both you and | have been

through quite a bit since you retained ne
in this case --

A Yes, sir.

Q -- and | wanted to clarify a few things
on the record, at this point. It was
your decision today to cone and plead
guilty is that correct, sir?

A Yes, sir.

Q And you' re aware of all the consequences
that have taken place by your entry of
this sentence, is that correct?

A Yes, sir.

Q And do you understand that you had many
search and seizure questions when you
first retained nme in this case, is that
correct?

A Yes, sir.

Q And that you understand by that not being
able to withdraw your plea, at this tine,
and entering the sentence, has wai ved al
of your search and sei zure questions for
appeal purposes, is that correct?

A Yes, sir.

Q And that was your decision, is that
correct?



A Yes, sir. My deci sion was based on, |
asked you to check on the search warrants
and be sure they were valid. You told ne
they were both valid, even the dates
after it was executed, three days after |
had been in jail, you said it was still
valid, so | was going on your word. Yes,
sir, | think what | amdoing is right.

Q Ckay. And you understand that you had a
right to withdraw your plea in this case
— you had a right to ask the Court to
W t hdraw your plea in this case, is that

correct?

A Yes, sir.

Q And it was your decision to decide
against nmaking that notion, is that
correct?

A Yes, sir.

The quot ed excerpt fromN emann’ s sentenci ng, although it
does not relate directly to his initial guilty plea, supports his
affidavit testinony that he had questioned fromthe outset whether
the March 31, 1992 search was |legal and that he had decided to
pl ead guilty based on assurances that there was no ground to nove
to suppress the evidence seized in the search of his house.
Ni emann argues that the |egal assistance rendered fell below an
obj ective standard of reasonabl eness.

The <current record, although not fully devel oped,
di scl oses facts that support Niemann’s clains that the search and
sei zure violated statutory and constitutional provisions. N emann
contends that the nighttine search of his house violated Rule
41(c) (1) of the Federal Rules of Crimnal Procedure. Rule 41(c)(1)
provides that a federal search warrant “shall be served in the
daytinme, unless the issuing authority, by appropriate provision in

the warrant, and for reasonable cause shown, authorizes its



execution at tines other than daytine.” “Daytinme” is defined in
Rul e 41(h) as “the hours between 6:00 a.m and 10: 00 p. m accordi ng
to local tine.” The governnment admtted that the search began at
11:18 p.m The record reveals no finding of reasonabl e cause, and
the warrant did not authorize a nighttinme search. To the contrary,
preprinted | anguage on the warrant that could authorize a search
“at any tinme in the day or night” was struck through by a hand-
drawn |i ne.

Ni emann al so mai ntains that the | aw enforcenent officers
executing the search warrant violated the ®“knock and announce”
rule, 18 U.S.C. 8§ 3109. Section 3109 provides:

The officer may break open any outer or inner

door or w ndow of a house, or any part of a
house, or anything therein, to execute a

search warrant if, after notice of his
authority and purpose, he is refused
admttance or when necessary to |iberate

himself or a person aiding him in the
execution of the warrant.

Ni emann and another person who clainmed to witness the search
submtted affidavits stating that officers broke down N emann’s
door wthout first knocking or announcing their presence and
W t hout being refused adm ttance.

Ni emann al so clains that officers seized evi dence beyond
the scope of the federal warrant, in violation of the warrant
requi renent of the Fourth Anmendnent. The governnent adm tted that

in the search, the officers seized evidence relating to the drug



count, despite the fact that the federal search warrant descri bed
only firearns.!

The governnment submtted no evidence to controvert the
af fidavit and ot her record evi dence concerning the execution of the
search warrant and the quality of counsel perfornmance. The current
record is insufficient to determne the nerits of N emnn' s
constitutional and statutory suppression argunents.

The district court denied Ni emann’s section 2255 noti on,
holding as a matter of law that the first attorney’ s performance
was not deficient because “a Fourth Anendnent challenge to the
evi dence seized would have failed.” The district court reasoned
that no basis existed to suppress the evidence seized in the March
31, 1992 search because “[t]he seizure was based on a federa
search warrant issued after a neutral and detached determ nati on of
probabl e cause by a” magi strate judge. Therefore, “[c]ounsel coul d
not have perfornmed any additional investigation that would have
resulted in suppression of the firearns seized.”

The district court treated N emann's ineffective
assistance claimas if it relied solely on counsel’s failure to
chal l enge the validity of the warrant. However, N emann contended
not only that his attorney should have chall enged the issuance of

the warrant, but also that the attorney should have chal |l enged t he

. In its subm ssions, the governnment nmade reference to a
state warrant that described drug-rel ated evidence. However, the
record —though it does show that a state warrant descri bi ng drug-
related evidence issued several days after the March 31, 1992
search —does not show that any such warrant existed at the tine of
the chal | enged search and sei zure.
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manner of its execution. N emann argued that his first attorney
erred in advising himthat a notion to suppress challenging the
manner of execution would fail and in failing to pursue such
chal l enges. The district court’s holding, based on the fact that
magi strate judge nmade a neutral and detached determ nation of
probable cause in issuing the warrant, sinply does not address
Ni emann’ s chall enges to the execution of the search warrant. See

United States v. Heldt, 668 F. 2d 1238, 1256-1257 (D.C. Cr. 1981).

The district court erred in holding that the magi strate
judge’s neutral and detached finding of probable cause nmade any
motion to suppress futile. The district court also erred in
hol di ng, on that basis, that NNemann’s first attorney perforned at
a level within the “range of conpetence demanded of attorneys in
crimnal cases” in deciding not even to attenpt a notion to

suppress the evidence seized. Strickland, 466 U S. at 687.

V. PREJUD CE
The Suprene Court has described the prejudice inquiry in
guilty plea cases, stating that the inquiry often

Wil closely resenble the inquiry engaged in
by courts reviewing ineffective-assistance
chal l enges to convictions obtained through a
trial. For exanple, where the alleged error
of counsel is a failure to investigate or
di scover potentially excul patory evi dence, the
determ nation whether the error *“prejudiced’
the defendant by causing himto plead guilty
rather than go to trial wll depend on the
i kel i hood that discovery of the evidence
would have I|ed counsel to change his
recommendation as to the plea. Thi s
assessnent, inturn, wll depend in |arge part
on a prediction whether the evidence likely
woul d have changed the outcone of the trial.
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Simlarly, where the alleged error of counsel

is a failure to advise the defendant of a

potential affirmative defense to the crine

charged, the resolution of the “prejudice”’

inquiry will depend largely on whether the

affirmative def ense i kely woul d have

succeeded at trial.
HIl, 474 U S. at 59. As with the “reasonabl eness” prong of the
Strickland inquiry, the nerits of N emann’s underlyi ng suppression
clains are critical to the “prejudice” prong.? The connection is
particularly close in this case because the evidence seized
provided virtually conclusive proof of the two alleged offenses,
unl awful possession of a firearm by a convicted felon and
possession of nethanphetamne with the intent to distribute.
Suppression of the evidence woul d have consi derably weakened the
case agai nst N emann.

The record discloses a reasonable probability that
Ni emann woul d not have pleaded guilty and woul d have insisted on
going to trial if his first attorney had noved for suppression of
the evidence and if that notion had succeeded. Hill, 474 U S. at

59. Proof of valid grounds for suppression of the evidence seized

woul d likely be sufficient to show prejudice under Strickland.?

2 However, the court nust apply different | egal standards
to the two stages of the Strickland analysis. On the
“reasonabl eness” prong, the court nust assess the attorney’s
performance in light of the law existing at the tinme the attorney
made t he chal | enged deci sions. See Lockhart v. Fretwell, 506 U. S.
364, 371-372 (1993). On the “prejudice” prong, the court nust
apply the current law to determ ne whether “the result of the
[initial] proceeding was fundanentally unfair or unreliable.” See
1d. at 368-370.

s If the district court were to conclude on renand that
| aw enf or cenent agents violated Rule 41(c) or 18 U. S. C. § 3109 when
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The district court did not articulate the reasons for its
hol di ng that N emann could not, as a matter of |aw, show prejudice
from any errors his first attorney nade. However, as noted
earlier, the district court erred in holding that the nagistrate
judge’s “detached and neutral determ nation of probable cause”
woul d have nade a notion to suppress futile. An exam nation of the
merits of the suppression clains is necessary to determne the
prejudi ce prong of the ineffective assistance claim The district
court erred in holding that N emann could not show prejudice
W thout first addressing the asserted defects in the execution of
t he search warrant.

This court remands in order to permt the district court
to determne whether Neinmann’s attorneys rendered ineffective
assistance in failing to nove to suppress the evidence based on the
execution of the search warrant.

V. CONCLUSI ON

W reverse the district court’s denial of N emann's
section 2255 notion and remand this case for further proceedi ngs
consistent with this opinion.

REVERSED AND REMANDED

t hey executed the warrant and that suppression woul d have been the
requi red renmedy, N emann coul d show prejudice on both the firearm
possessi on and drug possession counts. |If the district court were
to conclude that the only ground for suppression was that the
agents violated the warrant requirenent of the Fourth Arendnent by
sei zi ng drug evi dence not described in the federal warrant, N enmann
coul d show prejudice on the drug possession count only.
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