IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50901
Summary Cal endar

LOUI SE SHELBY,
Pl ai ntiff-Appellant,
ver sus

KENNETH S. APFEL
COWM SSI ONER OF SOCI AL SECURI TY,

Def endant - Appel | ee.
Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-97-CV-367-JN

July 16, 1999

Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.
PER CURI AM *

Loui se Shel by appeals the district court’s judgnent for the
Comm ssioner in her action pursuant to 42 U S C 8 405(g) for
reviewof the adm nistrative | awjudge’s (ALJ) deci sion denyi ng her
disability and SSI benefits. Shelby argues that the ALJ erred in
m scharacterizing the level of education that she had achieved.
She argues that the m scharacterizati on of her education has fl awed
the entire basis of the ALJ's presunption that she is capabl e of
gai nful enpl oynent . She does not explain how the alleged

m scharacteri zati on of her education has flawed the ALJ' s anal ysi s.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Contrary to Shel by’s assertion, the ALJ consi dered the evidence of
her mat hematical |earning disability, found that she had a | earni ng
di sorder, and included in the hypothetical to the vocational expert
(VE) that she had math skills in the | ow average range.

Shel by states that the ALJ found that there were no exerti onal

limtations, states that this is contrary to all the evidence, but

then she does not state what exertional limtations she contends
exist. She argues that the decision of the Conm ssioner was not
based on substantial evidence. She further contends that the

proper legal standard was not applied since non-exertional
i npai rments were not given proper consideration. She does not
state specifically which non-exertional limtations the ALJ di d not
consi der.

The ALJ presented many non-exertional |imtations to the VE,
including vision in one eye; an unspecified personality disorder;
difficulty with long termvisual nenory function; reduced probl em
solving ability; difficulty with notor strength and speed; inpaired
hi gh auto sensory integration; and a very mld attention problem
The VE stated that such a person could perform the job of an
assenbler of small parts. Shel by does not contend what other
i npai rments shoul d have been included in the hypothetical posed by
the ALJ to the VE Vi sual acuity was addressed by the ALJ
informng the VE that she had vision in one eye only. The VE
testified that depth perception would not affect the ability to
performthe job of small parts assenbly. Shel by does not point to
any evidence of a |ack of visual acuity in her remaining | eft eye.

The VE acknow edged that a significantly higher than expected error
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rate in hand-eye coordination would affect the assenbly job.
Shel by does not point to any evidence in the record of
significantly inpaired hand-eye coordination. To the contrary,
al though Dr. Dail ey reported that Shel by showed a pattern of notor
speed | ower than expected, and a pattern of notor strength that was
significantly inpaired, she perfornmed alternating novenents very
wel |, and her coordination was intact in both her fine and gross
nmotor skills.

Shel by argues that the ALJ nust analyze both the disabling
effect of each of the plaintiff’s ailnments and the conbi ned effect
of all these inpairnent. She states that this was not done. She
contends that the ALJ disregarded the evidence of poor vocational
and soci al adjustnent. She takes issue with the ALJ's finding that
she had only slight difficulties in maintaining social functioning.

Shel by’ s personality-related inpairnents relate to her ability
to hold down any type of job in general. Dr. Dailey stated that
her tests indicated an absence of acute psychol ogi cal distress or
disconfort, but did suggest what are likely sone |ong-standing
personality features that include a tendency towards passive-
dependent and passive-aggressive behavior. Dr. Dailey reported
that Shel by had noderate psychosocial stressors and that her
hi ghest level of adaptive functioning was fair. Dr. Carrasco
reported that her personality evaluation was devoid of severe
i ndicators of enotional disturbance or psychopathol ogy. Bet h
Fow er testified that Shelby had a great attitude and that she

never saw her get angry when she nade m st akes.
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The ALJ found that Shelby’'s conplaints of an inability to
performany type of job were not credible. The ALJ stated that she
gave inconsi stent statenents concerning why she I eft her |ast job.
He noted that she reported to Dr. Dailey that she left her nost
recent job because it only paid mninmum wage. She also told Dr.
Dai | ey that she was working on a children’s book whi ch she hoped to
publish, that she wanted to return to school and finish her degree
in comercial art, and that she left her job at a tel emarketing
conpany because she was burned out on it. The ALJ s finding that
Shelby had only slight difficulties in mintaining social
functioni ng was not w thout support. Shel by does not chal |l enge the
ALJ’s credibility determ nation.

Shel by argues that the evidence does not show that she is
capabl e of perform ng the physical activities that the job of snal
parts assenbler requires. She states that the ALJ found that she
could perform this job, although the VE testified that the
inability to sequence “less than three itens would elimnate the
j ob of assenbly work.”

Shel by m scharacterizes the VE s testinony. Wat he actually
said was that the inability to sequence “nore” than two to three
parts would elimnate the job. The VE acknow edged that if the
person could not assenble two or three objects in the right order
consistently, that would elimnate the assenbly |job. Shel by
points to the testinony of Beth Fow er about Shel by’ s difficulties
col l ati ng docunents for book nockups and mail outs, and she points
to the nedical evidence that showed inpairnment in her psychonotor

speed and attention, but she points to no evidence that she could
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not sequence even two or three itens consistently. Fow er’s
testinony discussed collating “multiple shoots that went in
envel opes” and “dummy copies of a book” which would surely be
| onger than two or three pages, and “piles of things.”

The ALJ relied on the VE s testinony that soneone wth
Shelby’'s limtations could performthe job of small parts assenbly,
which job existed in significant nunbers in the national econony.

This finding is sufficient to neet the ALJ’s burden. See Morris v.

Bowen, 864 F.2d 333, 335-36 (5th Cr. 1988) (Secretary can neet
burden by pointing to testinony that there are a nunber of jobs
suited to the claimant’ s capabilities which were available to him.
The Comm ssioner’s decision is supported by substantial evidence

and i s AFFI RVED.



