IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50913

HERMAN EARL WOOLBRI GHT,
Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. W 98-CV-18

Novenber 3, 1999
Bef ore H G3 NBOTHAM DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *

Herman Earl Wbol bri ght, Texas prisoner # 462540, seeks a
certificate of appealability (“COA’) to appeal the district
court’s dismssal of his 28 U S.C. § 2254 petition as tine-
barred, pursuant to 28 U S.C. § 2244(d). Wbol bright first argues
that the limtation rules of the Antiterrorismand Effective
Death Penalty Act (“AEDPA’) do not apply to his case because his

nost recent state habeas application was filed before the AEDPA s

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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enact nent date. This argunent is without nerit. See Lindh v.

Mur phy, 521 U. S. 320, 336 (1997).

If his COA request is liberally construed, Wol bright
contends that the district court erred by dismssing his § 2254
petition as tinme-barred. COA is GRANTED with regard to the issue
whet her his 8§ 2254 petition was timne-barred.

Wool bright’s third state habeas application, although
di sm ssed by the Texas courts as an abuse of the wit, was
properly filed and thus tolled the applicable limtation period.

See Villegas v. Johnson, 184 F.3d 467, 472-73 (5th Gr. 1999).

Wth the benefit of the resulting tolling, Wolbright’'s federal
habeas petition was filed within the limtations period

establi shed by the AEDPA. See Fl anagan v. Johnson, 154 F.3d 196,

199-200 (5th Gr. 1998)(state prisoners seeking to challenge
convi ctions which becane final prior to April 24, 1996, have a

one-year “grace period’” within which to file); Fields v. Johnson,

159 F. 3d 914, 916 (5th G r. 1998)(tolling provision of

§ 2244(d)(2) applies to “grace period”). At the tine

Wool bright’s third state habeas application was filed, My 3,
1996, only 9 days of the grace period had | apsed. The
limtations period was tolled fromthe date that the third state
habeas application was filed until the date that it was

di sm ssed, April 9, 1997. Wol bright therefore had an additi onal
356 days fromthe date his third state habeas application was
dism ssed within which to file (one year |less the 9 days which
had already | apsed), or until March 31, 1998. Hi s petition,
filed before February 17, 1998, was thus tinely. Accordingly,
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COA is GRANTED, the judgnent of the district court is VACATED,
and the case is REMANDED for further proceedings.
COA GRANTED; VACATED AND REMANDED.



