IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-51221
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ERNESTO ARTURO RODRI GUEZ- DI AZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. EP-98-CR-733-DB-5
Septenber 21, 1999
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *
Ernest o Rodri guez-Di az appeal s the 140-nonth sentence

i nposed on himafter he pleaded guilty to conspiracy to inport
cocai ne and conspiracy to possess cocaine wwth the intent to
distribute. He argues that the district court clearly erred in
sentencing himon the basis of the 200-kilogram deal he
negoti ated rather than the six kilogranms that were seized prior
to and at his arrest. He also argues that the sentencing court

erred in finding that he was not a mnor participant in the

conspiracy.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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The Governnent has filed a notion to supplenent the record
wth the transcripts of a suppression hearing and the trial of
one of Rodriguez’'s codefendants. The notion notes that in
denyi ng Rodriguez’s objection about the drug quantity, the
district court relied on the evidence it had heard about the
transaction during these other proceedings. The Governnent did
not submt copies of these transcripts with its notion

We review de novo the |egal conclusions made by a sentencing

court. United States v. Fitzhugh, 984 F.2d 143, 146 (5th Cr.
1993). Findings of fact are reviewed for clear error. 1d. The
district court’s determ nation of the anmount of drugs
attributable to Rodriguez as well as its determ nation of his
role in the conspiracy are accordingly reviewed only for clear

error. United States v. Posada-Ri os, 158 F.3d 832, 878 (5th

Cr.), cert. denied, 119 S. C. 1280 (1998). A presentence

report (PSR) generally bears sufficient indicia of responsibility
to be considered as evidence by a sentencing judge when naking

factual determ nations. United States v. Narviz-CQuerra, 148 F. 3d

530, 537 (5th Cr.), cert. denied, 119 S. . 601 (1998). Wen a

district court has relied on information contained in a PSR, the
def endant bears the burden of denonstrating that the information

is unreliable or untrue. United States v. Vital, 68 F.3d 114,

120 (5th Cr. 1995). Information contained in a defendant’s
unsworn objections to a PSR does not constitute conpetent

evidence. United States v. Huerta, F.3d __ (5th Cr

July 27, 1999, No. 98-20812), 1999 W. 544055, at *3.
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Rodri guez argues that the district court erred in concluding
that his offense involved the 200 kil ograns of cocaine that he
negotiated to sell an undercover agent. He contends that he was
not reasonably capable of providing nore than, at nost, the six
kil ograns that were seized by the tinme of his arrest. See
US S G 8§ 2D1.1, coimment. (n.12). In rejecting this contention
the district court relied on testinony it heard during the
proceedi ngs invol ving the codefendant. Except for the testinony
of one coconspirator, Mario Ramrez, Rodriguez did not include
transcripts of these other proceedings in the record on appeal.

“[T] he appel l ant bears the burden of creating the record on

appeal.” United States v. Coveney, 995 F.2d 578, 587 (5th Cr

1993). See also Fed. R App. P. 11(a). If the record as
conpil ed by the appellant “does not establish a basis for
reversal, we will affirm” Coveney, 995 F.2d at 587. |If the
record does establish a basis for reversal and the appellee

Wi shes to rely on sone alternative basis for an affirmance, the

burden of conmpiling a record in support of the alternative theory

is the appellee’s. 1d. at 587-88. In that circunstance, a
nmotion to supplenent fromthe appellee is appropriate. 1d. at
587.

To “establish a basis for reversal,” Rodriguez nust show
that the district court clearly erred in attributing 200

kil ograns of cocaine to him See, e.q., Vital, 68 F.3d at 120.

I n support of his argunent, he relies on his own unsworn version
of the events as well as Ramrez’ s testinony in the codefendant’s

trial that Ramrez woul d not have been able to supply 200
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kil ograns of cocaine. Because Rodriguez’s version of the
transaction was submtted to the district court as part of his
unsworn objections to the PSR, it did not constitute conpetent

evi dence. See Huerta, 1999 WL 544055, at *3.

In addition, Ramrez’'s testinony “does not establish a basis
for reversal.” At sentencing, the district court stated that the
evidence it heard in ruling on the codefendant’s notion to
suppress and during the codefendant’s trial supported the PSR s
finding that Rodriguez was responsi ble for a 200-kil ogram deal .
Wt hout providing the transcripts of these other proceedi ngs and
articulating why it was error to rely on the evidence revealed in
t hese proceedi ngs, Rodriguez cannot denonstrate that the district
court commtted clear error. At the sentencing hearing, the
district court stated that it found Ramrez' s statenent to be

self-serving. See United States v. Roberson, 872 F.2d 597, 602

(5th Gr. 1989) (on giving deference to a sentencing court’s
credibility determnations). Rodriguez has given us no reason to
question this assessnent. Rodriguez has shown no clear error in
the district court’s reliance on the PSR

Rodri guez argues that the Eleventh Crcuit’s decision in

United States v. Crespo, 982 F.2d 483, 484-85 (11th Gr. 1993),

denonstrates the district court’s error. He relies on | anguage
in that decision suggesting that negotiations between Crespo and
agents about a potential sale were “not sufficient in thensel ves”
to prove that the defendant was reasonably capabl e of providing
t he anbunt of drugs negotiated. |In a |ater case, however, that

court stressed that Crespo’s holding was limted. “Qur hol ding
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in Crespo,” stated the court, “was sinply that under the facts of
that case, the district court was not clearly erroneous inits
conclusion that Crespo was unable to produce the negoti ated

anount.” United States v. Jones, 36 F.3d 1068, 1070 (11th GCr.

1994). Likew se, we have never held that it was error for a
sentencing court, in determning the quantity of drugs an offense
involved, to rely solely on negotiations between a defendant and

agents. See United States v. Desinobne, 119 F. 3d 217, 229 (2d

Cir. 1997) (rejecting such a proposition). Rodriguez has not
shown that the district court relied only on negotiations between
Rodri guez and the undercover officer. At sentencing, the
district court specifically stated that it was relying as well on
di scussi ons anong the defendants.

The district court indicated that it was considering all of
the evidence it had heard concerning the conspiracy and that this
evi dence “coincide[d] with the probation report.” Further, the
district court observed that negotiations between Rodriguez and
t he undercover officer were specific as to the drug quantity and
price. The Second Circuit has held that it is proper to consider
whet her negotiations for a drug deal “were sufficiently specific
as to logistical concerns such as price, quantity, and delivery
to constitute a plan rather than an exploratory discussion or
‘“mere puffery.’” Desinone, 119 F.3d at 229. W agree. Cf.
United States v. Torres, 114 F.3d 520, 527 (5th Cr. 1997)

(noting that when a governnent agent proposes a deal, a
sentencing court “should inquire whether the suggested anount is

realistic and doable”). Rodriguez has not shown that the
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district court relied solely on anbi guous negoti ati ons about a
possible deal. To the contrary, the district court indicated
that it had considered an array of details and that these details
supported the findings in the PSR--that Rodriguez was
participating in what was to be a 200-kil ogram deal

It was Rodriguez’s responsibility to conpile a record on
appeal that would “establish a basis for reversal.” Coveney, 995
F.2d at 587. He has not satisfied this responsibility. Because
Rodri guez has shown no clear error on this record, the Governnent
is not responsible for ensuring that the record is conplete
enough to support any of its argunents. Accordingly, the
Governnent’s notion to supplenent the record is DEN ED as
unnecessary.

Rodri guez argues that the district court erred in holding
that he was nore than a mnor participant in the conspiracy.
Under the guidelines, a “mnor participant” in an offense is one
who is “less cul pable than nost other participants.” U S S G
8§ 3B1.2, comment. (n.3). Because nost offenses are commtted by

participants of roughly equal culpability, the adjustnment for

m nor participation is to be used sparingly. United States v.
Mtchell, 31 F.3d 271, 278-79 (5th Cr. 1994). To qualify for
the adjustnent, a defendant nust show that “he at best was
peripheral to the advancenent of the illicit activity.” United

States v. Thonmas, 932 F.2d 1085, 1092 (5th Cr. 1991).

Rodri guez was not at all “peripheral to the advancenent of”
the drug transaction. As the PSR indicated, he repeatedly net

with the undercover officer to negotiate terns and to arrange the



No. 98-51221
-7-

deal. Rodriguez introduced Ramrez to the undercover officer.
When he was arrested, Rodriguez was in the process of delivering
the first installnent of the deal. Rodriguez has not shown the
district court erred in finding he played nore than a mnor role
in the offense.

Rodri guez al so conpl ai ns that he should receive the
adj ust nrent because Ramirez did. The record does not clearly
indicate that Ramrez was actually sentenced as a m nor
def endant. Regardl ess, each participant in an offense “nust be

separately assessed.” United States v. Thonmas, 963 F.2d 63, 65

(5th Gr. 1992). Rodriguez has shown no error.
MOTI ON TO SUPPLEMENT DENI ED;, SENTENCE AFFI RVED



