IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-51224
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ALEJANDRO CHAVEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. EP-98-CR-913-2-DB

Septenber 17, 1999

Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *

Al ej andro Chavez appeals his guilty-plea conviction for
i mportation of marijuana in violation of 21 U S.C. 88 952(a) and
960(a)(1). Chavez argues that the district court erred in using
a juvenile adjudication to increase his crimnal history score
under 8§ 4A1.2 of the United States Sentencing Guidelines.
Chavez’ plea agreenent contains a provision in which Chavez
wai ved his right to appeal his sentence unless the sentence was

the result of an upward departure. W have reviewed the record

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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and concl ude that the waiver was infornmed and voluntary and is

therefore binding on Chavez. See United States v. Portillo, 18

F.3d 290, 292 (5th Gr. 1994). Chavez’ argunent that the
district court erred in increasing his crimnal history score on
the basis of a juvenile adjudication under 8 4A1.2 is barred by

t he wai ver-of -appeal provision. See Portillo, 18 F.3d at 292.

As to the sentencing issue, the appeal is dismssed. See United

States v. Gaitan, 171 F.3d 222, 223 (5th Cr. 1999); 5th Gr

R 42.2.

Chavez al so argues that he received ineffective assistance
of counsel at the sentencing hearing because his counsel did not
request a downward departure on the basis that the technica
application of the Sentencing CGuidelines overstated the
seriousness of his crimnal history. To prove ineffective
assi stance, Chavez nust show both that his counsel’s performance
fell below an objective standard of reasonabl eness, and that, but
for counsel’s unprofessional errors, there is a reasonabl e
probability the result of the proceedi ng woul d have been

di fferent. Strickland v. Washi ngton, 466 U. S. 668, 687-688, 694

(1984). Regardl ess whether the assistance provided by Chavez’
trial counsel was deficient, Chavez’ claimnust fail because he

has not net his burden to show prejudice. See United States v.

Fl ores-Ochoa, 139 F.3d 1022, 1024-1025 (5th Gr.), cert. denied,

118 S. C. 2383 (1998). As to the ineffective assistance of
counsel issue, the judgnent of the district court is affirned.

DI SM SSED | N PART; AFFI RVED I N PART



