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UNI TED STATES OF AMERI CA,
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CARLOS MARTI NEZ
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Appeal fromthe United States District Court
for the Southern District of Texas

Decenber 13, 1999
Bef ore JONES, BARKSDALE, and DENNI'S, Crcuit Judges.

PER CURI AM *

Appel I ant Martinez pl eaded guilty to obstructing comrerce
by robbery and using a firearm during a crine of violence. On
appeal, he raises a sentencing issue, and preserves for future
appeal the contention that the Hobbs Act is unconstitutional when
applied to the conmm ssion of an individual, purely |ocal robbery.
Finding no reversible error, we affirm

From a Q@iidelines range that, after nuch initial
j ockeyi ng, woul d have yielded a sentence of 37-46 nonths on the

robbery count, the district court departed upward to i npose a 60-

Pursuant to 5TH QR R 47.5, the Court has determ ned that this opinion
should not be published and is not precedent except wunder the Ilimted
circunstances set forth in 5THGQR R 47.5.4.
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nmont h sent ence. Wien this was added to the nmandatory 60-nonth
consecutive sentence for the firearm count, Martinez received a
sentence of 10 years’ inprisonnent. He contends that the district
court erred in applying an upward departure based on U S S. G 8§
5K2. 17, which suggests an upward departure if the defendant
possesses “a high-capacity, semautomatic firearm in connection
wth acrime of violence. . .” The section also suggests that the
extent of any increase “shoul d depend upon the degree to which the
nature of the weapon increased the |likelihood of death or injury in
the circunstances of the particular case.” Appel I ant cont ends
that, although he used an AK-47 rifle during the offense, it was
not a “high-capacity, semautomatic firearnt referenced in the
Quideline, and furthernore, his use of the weapon did not
significantly increase the risk of harm as the Policy Statenent to
that Quidelines requires. See U S.S.G App. C Amrend. 531

Whet her the AK-47 falls within this GQuideline, it is
argued, may depend upon the size of the magazine it carried. | f
t he magazi ne had the capacity to hold nore than 10 cartridges, it
would qualify, but if it had only a five cartridge capacity, it
woul d not. This factual issue is not settled in the record. No
case law further el aborates on the definition of a high-capacity,
sem automatic firearm The governnent’s brief seens to assune,
W th common sense to back it up, that an AK-47 is, inherently, the
type of weapon contenpl ated by this Guideline.

Utimtely, however, this issue is not critical to

affirmng the departure. The district court relied not only on



section 5K2.17, but alsoonthe “multiple carjacking-type behavior”
that was involved in the defendant’s crine. Under the Cuidelines,
a court may depart upward if it finds the existence of an
aggravating circunstance that was not adequately taken into
consideration by the Guidelines. 18 U. S.C. § 3553 (b). This court
affirns an upward departure if the district court gives acceptable
reasons for departing, and the extent of the departure (not here

contested) is reasonable. United States v. Nevels, 160 F.3d 226,

229 (5" Cir. 1998), (cert. denied, ____ US ___, 119 S.C. 1130
(1999). Finally, even if the district court erred or abused its
di scretion in departing upward based upon section 5K2.17, a remand
Wil not be required if this court determnes that the district
court would have inposed the sane sentence w thout relying upon

this factor. Koon v. United States, 518 U S. 81, 113 (1996); see

also Wllians v. United States, 503 U. S. 193, 203 (1992).

The Koon/WIllians rationale is fully dispositive here.

Martinez’s and his cohorts’ arned robbery of Renters Choice, Inc.,
an appliance and equi pnent rental business |ocated in San Antoni o,
was particularly egregious. The robbers terrorized the victins
while they stole the conpany cash, nade one of the victins
partially di srobe, and systematically took busi ness nerchandi se and
| oaded it into several vehicles. Not only did the robbers take an
enpl oyee’ s Hyundai, but they also stole one of the business’s
delivery trucks by appropriating the keys at gunpoint, to haul off
nmore nmerchandi se. The district court was legitimately repelled by

this drawn-out, highly intimdating sequence of events, and the



court specifically focused onthe nultiple carjacking-type behavi or
in awardi ng the upward departure.

Contrary to appellant’s argunent, it seens obvious that
this behavior alone warranted the noderate, 13-nonth upward
departure. Martinez does not suggest that such a departure was
| egal ly i nappropriate, but only that “these facts do not constitute
the very threatening and personal form of car theft in a typical
carjacking offense.” W disagree. Because we are convinced that
the court was fully entitled to, and would have departed upward
based solely on the extrene circunstances of the offense, we do not
need to explore the status of the AK-47 al one.

The sentence and judgnment of the district court are

AFFI RVED.



