UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-60385

SAMMY G M LNER, Individually and Executor of the Estate of
EMOGENE LOFTON M LNER, Deceased, and of SAMIRVIN M LNER, JR
Deceased, and STEVE L. M LNER
Pl aintiffs-Appellants,
V.
GENERAL MOTORS CORPCRATI ON

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(3:97-cv-164)

August 26, 1999

Bef ore REYNALDO G GARZA, H GE NBOTHAM and DAVIS, Gircuit
Judges.

PER CURI AM:

Samy and Steven M I ner (“the MIners”) appeal the district
court’s denial of costs and attorney’s fees resulting from
Ceneral Mdtors Corporation’s (“GW) renoval of the case to
federal court. The MIners argue that the district court abused
its discretion by remanding the case to state court w thout
awar di ng the expenses resulting from GV s inproper renoval. W

find that the district court did not abuse its discretion by

denying the MIners’ request and affirmthe |lower court’s

IPursuant to 5THAQR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

1



deci si on.

Sam and Enpbgene M I ner were killed on Septenber 1, 1993,
when their 1986 Chevrol et pickup truck was involved in a head-on
collision with an autonobile driven by Edna Pearl Quinn
(“Quinn”). Qinn was also killed in the accident. The M| nners’
two sons, Sammy and Steven, brought suit against the Quinn Estate
and GMin the Crcuit Court of Leake County, M ssissippi. The
conpl ai nt all eges negligence against Quinn in the operation of
her autonobile and strict liability against GMfor a post-
collision fire which was all egedly caused by a defective fue
systemin Sam and Enbgene M|l ner’s GM pi ckup truck. The M Ilners
seek $10, 000, 000. 00 in conpensatory damages and $20, 000, 000. 00 in
puni ti ve damages.

In March of 1997, GMrenoved the case to federal court,
alleging that the MIners had deliberately named the Quinn Estate
a party to the suit for the sole purpose of destroying conplete
diversity. GMargues that as of August 22, 1996, the day the
conplaint was filed, no further action had been taken agai nst the
Quinn Estate. GM asserts that, although the Quinn Estate never
answered the conplaint, the MIners nmade no attenpt to secure a
default judgnent against it. GMstates that the Ml ners
inaction towards the Quinn Estate constitutes abandonnent for
pur poses of renoval and that these assertions are evidenced by a

letter that was sent by the MIners to the Quinn Estate’s



attorney.

The district court found the letter insufficient to show
that the M| ners had abandoned their clai magainst the Quinn
Estate. The district court explained that the letter nerely
states that the MlIners did not intend to pursue a default
judgnent “at this tinme.” The district court enphasized: “The
author of the letter acknow edges that the plaintiffs may pursue
the default judgnent at a |ater date and requests they notify him
in that event.” The court juxtaposed GMs failure to produce any
docunent against the MIners with the Mlners’ sworn affidavits
avow ng that they have not abandoned their clains. The court
granted the notion to remand and declined the MIners’ request

for costs and attorney’s fees. This appeal foll owed.

The sole issue on appeal is whether the district court erred
by denying the MIlners’ request for attorney’ s fees and costs
under 28 U. S.C. 8 1447(c). Since the award of attorney’'s fees is
collateral to the decision to remand, the district court retained
jurisdiction after remand to entertain the MIners’ notion for
attorney’s fees and costs. See Mranti v. Lee, 3 F.3d 925, 928
(5th Gr. 1993); Myore v. Permanente Medical Goup, Inc., 981
F.2d 443, 448 (9th Gr. 1992). W review the district court’s
denial of attorney’'s fees, expenses and costs for abuse of
discretion. Avitts v. Anoco Production Co., 111 F.3d 30, 32 (5th
Cr.), cert. denied, 118 S.C. 435 (1997). A district court



abuses its discretion if it bases its decision on an erroneous
view of the law or on a clearly erroneous assessnent of the
evidence. Esmark Apparel, Inc. v. Janes, 10 F.3d 1156, 1163 (5th
Cir. 1994).

The record shows that the district court did not abuse its
di scretion by denying attorney’'s fees and costs. In Mranti, we
held that a showing of bad faith was no | onger necessary to award
attorney’s fees and the district court could exercise its
di scretionary powers by sinply finding that the case had been
renmoved on inproper legal grounds. Mranti, 3 F.3d at 928. See
Avitts, 111 F.3d at 32 (holding that a court’s discretion to
award attorney’'s fees under 8§ 1447(c) is triggered only if the
court first finds that the defendant’s decision to renove was
legally inproper). In Mranti, the district court’s rationale
for awarding attorney’ s fees was based on a m sunderstandi ng of
the applicable law. It awarded attorney’s fees under the
erroneous belief that federal jurisdiction had been | ost when the
award limt fell to $25,6000 as a consequence of dism ssing one of
the parties to the suit.

It is well settle within this Grcuit that the district
court has the discretion to award or deny attorney’ s fees as it
sees fit. See Moore, 981 F.2d at 446 (hol ding that Congress has
unanbi guously left the award of fees to the discretion of the
district court); Tenner v. Zurek, 168 F.3d 328,(7th Cr. 1999).
Upon reviewi ng the record, this Court is unpersuaded by the

Ml ners' assertions that the district court abused its discretion



by failing to award attorney’s fees and costs. Moreover, we find
that the lower court could have reasonably concl uded that an
expense award was unwarranted under the facts of this case. The
i ssue, of whether there was an abuse of discretion by the | ower
court, is determ ned, however, by our failure to find any fault
inthe lower court’s interpretation of the |aw and by our failure
to find that it erroneously assessed the evidence presented

before it.

For the aforenentioned reasons, we find that the district
court did not abuse it discretion in denying the MIners’ request
for attorney’ s fees, expenses and costs. Accordingly, we AFFI RM

the district court’s decision in all respects.



