UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-60414
Summary Cal endar

HOTEL CORPORATI ON OF M SSI SSI PPI
Plaintiff,
VERSUS
DAYS | NN OF AMERI CA, | NC.,
Def endant - Counter C ai mant - Appell ee,
VERSUS
SHELDON HARNASH,
Count er Defendant - Appell ant.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
(1:96-CV-452-GR)

June 11, 1999
Before DAVIS, DUHE, and PARKER, Circuit Judges.
Per Curiam?!?

Shel don Harnash (“Harnash”) appeals the sunmary judgnent in
favor of Days Inn of Anerica (“DIOA”). W find no reversible error
and affirm

BACKGROUND
In 1989, Harnash and George G bal ski (“G bal ski”) forned the

IPursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



Hotel Corporation of M ssissippi (“HCM). Har nash and G bal ski
each owned one-half of HCMs shares. |In 1991, HCM entered into a
ten-year |icense agreenent (“License Agreenent”) with Days | nns of
Anmerica Franchising, Inc. (“DIAF”). Harnash and G bal ski signed a
personal guaranty (“Guaranty Agreenent”) of HCM s obligati ons under
the License Agreenent. In 1992, DIAF was sold to Days Inns
Acqui sition Corp., which then changed its nanme to Days |nns of
America. Harnash sold his interest in HCMin 1993.

The License Agreenent authorized HCM to operate a Days |nn
hotel franchise and allowed HCM to receive reservations fromthe
Days I nn reservation system |In exchange, HCM agreed, inter alia,
to pay nonthly royalty and recurring fees. In 1993, DI OA
termnated the License Agreenent because HCM repeatedly failed to
pay recurring fees. HCM and DI OA subsequently entered into a
rei nstatenment agreenent (“Reinstatenment Agreenent”) that treated
the termnation as if it had never occurred. DIOA term nated the
Li cense Agreenent again in 1996 after HCMfailed to pay recurring
fees and sold the hotel facility.

HCM sued DI QA' s parent corporation, Hotel Franchising Systens,

Inc. (“HFS"), in Mssissippi state court, alleging breach of
contract, intentional interference with contractual and economc
relations, and unfair conpetition. HFS renoved the action to

federal district court. Subsequently, DICAintervened and filed an
answer and a counterclaimagainst HCM DI QA al so asserted third
party clains against Harnash and G bal ski as guarantors. The

parties filed cross notions for summary judgnent. The district



court granted DIOA's notion for summary judgnent and denied the
nmotions for summary judgnent filed by HCM Harnash, and G bal ski.
Anmong ot her things, the district court held that Harnash was |i abl e

to DI CA as a guarantor of the License Agreenent. Harnash appeal s.

DI SCUSSI ON

Harnash states that the issue on appeal is whether he is
liable wunder the terns of the Reinstatenent Agreenent. e
di sagree. The district court did not hold Harnash |iabl e under the
ternms of the Reinstatenent Agreenent. Rather, the district court
hel d that the Guaranty Agreenent rendered Harnash |i abl e under the
terms of the License Agreenent as nodified by the Reinstatenent
Agr eenent .

In the Guaranty Agreenent, Harnash agreed to be bound by the
ternms of the License Agreenent and by any anmendnents or suppl enents
to it.?2 This type of guaranty, which “is not confined to a
particul ar transaction but rather contenplates a future course of

dealing,” is known as a continuing guaranty, FD Cv. Wolard, 889

F.2d 1477, 1479 (5th Cr. 1989) (applying Texas law); see
Restatenment (Third) of Suretyship & Guarantee §8 16 (1995) (stating
that “[a] continuing guaranty is a contract pursuant to which a
person agrees to be a secondary obligor for all future obligations

of the principal obligor to the obligee.”), and is binding until

2The Quaranty Agreenent provides that it shall by “governed by
and construed under the laws of the state of Georgia.” The
district court applied M ssissippi |aw, however, and the parties do
not conplain on appeal.



revoked. See id. The Guaranty was not revoked and, therefore,
remai ned bi ndi ng on Harnash.

Har nash rai ses several defenses, none of which have nerit.
First, he contends that he is not |iable because he did not sign
t he Rei nst atenent Agreenent and did not know about it. These facts
are irrel evant. In the Guaranty, Harnash agreed that he would
remain obligated to DI OA notw thstanding future nodifications or
suppl enents to the License Agreenent. He al so waived notice of
anendnents to the License Agreenent. The Reinstatenent Agreenent
was, by its express terns, a nodification of and a suppl enent to,
the License Agreenent.

Second, Harnash argues that the Reinstatenent Agreenent
materially altered the License Agreenent, thus, relieving him of

liability. See Tower Underwriter’s, Inc. v. Culley, 53 So.2d 94

(Mss. 1951). This argunent fails because Harnash expressly
consented to such anendnents in the Guaranty Agreenent. See FDIC
889 F.2d at 1479 (stating that “a guarantor can expressly agree to
future renewals or extensions and thereby waive any discharge

defense.”); United States v. Rollinson, 866 F.2d 1463, 1472-73

(D.C. Gr. 1989) (holding that deferrals of principal paynents and
nmodi fications of the original note did not rel ease guarantors who
had aut hori zed such nodifications).

Third, Harnash argues that he sold his interest in HCM pri or
to the execution of the Reinstatenent Agreenent. Harnash’s sal e of
his corporate stock did not absolve him from liability as a

guarantor. See lvy v. G enada Bank, 401 So.2d 1302, 1302-03 (M ss.




1981) (holding that a defendant who signed a continuing guarantee
to establish a line of credit for a corporation was |iable even
after he sold his stock in the corporation).

Fourth, Harnash mai ntai ns that the Rei nstatenent Agreenent was
a novation that discharged him from liability. We di sagree
Har nash wai ved t he defense of novation in the Guarantee Agreenent
and, therefore, cannot rely on it.

Finally, Harnash argues that summary judgnent was i nproper
because fact questions exist regarding the intent of the parties,
the extent of Harnash’s liability, and the anount of danages.
Harnash fails to point to evidence in the record establishing those

fact questions, however. See Solo Serve Corp. v. Wstowne

Associates, 929 F.2d 160, 165 (5th G r. 1991) (stating that the
defendant “nmust point to evidence in the record sufficient to
establish the alleged facts to avoid sunmmary judgnent.”). For
exanpl e, Harnash nmaintains that DIOA's failure to i nclude himas an
“Undersigned Guarantor” in the Reinstatenent Agreenent creates a
fact issue about whether the parties intended to bind him The
problem with Harnash’s argunent is that the Guaranty Agreenent
clearly binds Harnash notwithstanding later nodifications to the
Li cense Agreenent. Harnash offers no evidence to the contrary.
CONCLUSI ON
We affirmthe summary judgnent in favor of DI OA

AFFI RVED.



