IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-60624
Conf er ence Cal endar

VELTON ZOLI COFFER
Peti ti oner- Appel | ant,
ver sus
UNI TED STATES OF AMERI CA; DONALD A
MCKELVY; ATTORNEY CGENERAL FOR THE
UNI TED STATES OF AMERI CA

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 5:97-CV-153-BrS

" December 14, 1999

Before JOLLY, H GE NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Welton Zolicoffer, fornmerly federal prisoner # 05145-067 in
M ssi ssi ppi, appeals the district court’s denial of two notions
to reconsider the dismssal of his 28 U S.C. § 2241 petition.
Zol i coffer was convicted of conspiracy to possess cocaine with
the intent to distribute in the United States District Court for
the Mddle District of Pennsylvania. He argues that the district

court abused its discretion by construing his § 2241 petition as

a 8 2255 notion and dismssing it for lack of jurisdiction.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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The district court properly construed Zolicoffer’'s § 2241
notion as a 8 2255 petition since he challenges the validity of

hi s sent ence. See United States v. Tubwell, 37 F.3d 175, 177

(5th Gr. 1994); Solsona v. Warden, F.C 1., 821 F.2d 1129, 1131-

32 (5th Gr. 1987). Zolicoffer argues that, since § 2255 is
unavai l abl e to hi m because of his prior unsuccessful § 2255
petitions, he should be allowed to pursue these cl ains under

§ 2241. A prior unsuccessful 8§ 2255 notion is not, in and of
itself, sufficient to establish the inadequacy or ineffectiveness

of the remedy under 8§ 2255. See McChee v. Hanberry, 604 F.2d 9,

10 (5th Cr. 1979).
VWiile a 8§ 2241 petition nust be filed in the district where
the prisoner is incarcerated, a 8§ 2255 notion nust be filed in

the district where the prisoner was convicted. United States v.

Weat hersby, 958 F.2d 65, 66 (5th Cr. 1992). Zolicoffer was
sentenced by the district court for the Mddle District of
Pennsyl vania. After the Mssissippi district court correctly
construed his § 2241 petiton as com ng under 8§ 2255, it |acked
jurisdiction to decide the 8§ 2255 notion on the nerits.
Accordingly, the district court did not err by dism ssing
Zolicoffer’s habeas petition for lack of jurisdiction.

Zolicoffer has failed to denonstrate that the district court
abused its discretion in denying either of his notions for
reconsi deration. Because his appeal |acks arguable nerit, it is

DI SM SSED AS FRI VOLOUS. See Howard v. King, 707 F.2d 215, 219-20

(5th Gr. 1983); 5th CGr. R 42.2. Zolicoffer is warned that the

filing of future frivolous appeals will invite the inposition of
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sanctions. He is cautioned to review any pendi ng appeals to
ensure that they do not raise issues which are frivol ous.

DI SM SSED; SANCTI ONS WARNI NG | SSUED.



