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Bl RCHWOOD MANOR NURSI NG CENTER,
Petitioner,
ver sus
DEPARTMENT OF HEALTH AND HUMAN SERVI CES,

Respondent .

Petition for Review of the
Departnental Appeal s Board
(G 97-023, App. Div. A-98-66, DAB Decision No. 1669)

June 29, 1999
Before POLI TZ, JOLLY, and BARKSDALE, Circuit Judges.
PER CURI AM *

Bi rchwood contests an admnistrative |aw judge' s refusal,
followng Birchwood's deficient hearing request, to conduct a
hearing on a Civil Mnetary Penalty (CW) inposed by the Depart nent
of Health and Human Services (HHS) on Birchwood. W DENY its
petition.

No hearing was hel d because Bi rchwood’ s heari ng request failed
to specify, as per 42 C.F.R 498.40(b), the contested issues a
hearing would resolve. The Departnental Appeals Board (DAB)
af firnmed.

We nust first address our jurisdiction. Pursuant to 42 U S. C

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



8§ 1320a-7a(e), our court has jurisdiction over petitions by
“person[s] adversely affected by a determ nation of the Secretary
[ of HHS] under this section”. HHS contends that any
“determ nation” nmust follow an actual hearing, which was denied
here. 1t cites 42 U.S.C. § 1320a-7a(c)(2):

[ T] he Secretary shall not nake a determ nation

adverse to any person under subsection (a) or

(b) of this section until the person has been

given witten notice and an opportunity for

the determnation to be nmade on the record

after a hearing at which the person is

entitled to be represented by counsel, to

present W tnesses, and to cross-exan ne

W t nesses agai nst the person.
HHS takes this language to restrict “determ nations” (the only
judicially-reviewabl e HHS actions as per 8§ 1320a-7a(e)) to include
only decisions that followa hearing. W draw exactly the opposite
inference. In requiring that no “determ nati on” be made w t hout
giving affected persons the opportunity for a hearing, 8§ 1320a-
7a(c)(2) plainly contenplates “determ nati ons” w thout hearings.
In short, the decision not to afford Birchwood a hearing is a
“determ nation” subject to review

HHS al so relies on Brandyburg v. Sullivan, 959 F.2d 555 (5th

Cr. 1992), which construed 42 U S.C. 8 405(g) (granting district
courts jurisdiction to review “final decisions of the Secretary
made after a hearing”) to exclude review of dismssals for a
party’s failure to attend a hearing. Wile 42 U S.C. § 1320a-
7(f)(3) of the Medicare Act incorporates 42 U S.C. 8§ 405(h) of the
Social Security Act, it does not incorporate 8 405(Q). The 8§

405(g) and 8 1320a-7a(e) judicial review provisions are distinct;



8 405(g) provides for reviewin a different court and specifies a
hearing requirenent 8 1320a-7a(e) | acks.

On the nerits, we affirm DAB factfinding when backed by
subst anti al evi dence; statutory interpretation, when  not
unreasonable. Burditt v. U S. Dept. of Health and Human Servi ces,
934 F.2d 1362, 1367-68 (5th Gr. 1991). Birchwood clains that the
ALJ | acked authority to consider the request’s content beyond its
mere tineliness; challenges the rationality and Admnistrative
Procedures Act provenance of 42 C.F.R § 498.40(b); and questions
HHS s August 1996 noti ce. W find no reversible error, for
essentially the reasons stated by the DAB. See Birchwood Manor
Nursing Center v. Health Care Financing Adm nistration, GCv. Rem
No. C-97-023, App. Div. No. A-98-66, Decision No. 1669 (Sept. 4,

1998) .
PETI TI ON DENI ED



