IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-60799
Summary Cal endar

NORRI S C. GREEN
Peti ti oner- Appel | ee,
ver sus

WALTER BOCKER, M KE MOORE
Attorney General, State of M ssissippi,

Respondent s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 3:98-CV-53

Septenber 10, 1999

Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *

The respondent s/ appel | ants appeal the district court’s
denial of their notion to dismss Norris C Geen's 28 U S. C
8§ 2254 application as tinme-barred under 28 U S.C. 8§ 2244(d)(1).

Green’s (M ssissippi prisoner # 30707) conviction for
attenpted arned robbery becane final on March 21, 1995, after the
M ssi ssippi Suprene Court affirnmed his conviction and sentence.

Geen filed his state habeas application on March 27, 1997, which

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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was deni ed on August 15, 1997. Geen filed this 8§ 2254
application on January 14, 1998.

The district court held that in order not to violate the
Suspension C ause, the one-year limtation period should be
interpreted to run fromthe tinme when the post-conviction
proceedings in state court are final and the cl ains have been
exhausted. Appellants argue that the district court’s opinion is
in direct contradiction to the plain wording of the provisions of
§ 2244(d). They argue that the one-year period does not
constitute an unlawful suspension of the wit in violation of the
Suspension C ause. They contend that Geen’'s §8 2254 application
shoul d be dism ssed with prejudice for failure to tinely file
within the one-year statute of limtations.

A state prisoner has only one year fromthe date his
convi ction becones final, either by the conclusion of direct
review or the expiration of the tine for seeking such review, to

file a 8§ 2254 application. 8 2244(d)(1)(A); Turner v. Johnson,

177 F.3d 390, 391 (5th Gr. 1999). In United States v. Flores,

135 F. 3d 1000, 1005 (5th Gr. 1998), cert. denied, 119 S. C. 846

(1999), we held that federal prisoners whose convictions had
becone final before the April 24, 1996, effective date of the
AEDPA “nmust be accorded a reasonable tinme after the AEDPA' s
effective date within which to file petitions for collatera
relief under section 2255.” One year, commencing on April 24,
1996, presunptively constitutes a reasonable tine for those
pri soners whose convictions had becone final prior to the

enactnent of the AEDPA to file for relief under 28 U S.C. 8 2255.
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Id. at 1005-06. In Flanagan v. Johnson, 154 F.3d 196, 199-200

and n.2 (5th Cr. 1998), we noted that the rule of Flores applied
wth equal force to state prisoners seeking habeas relief under
8§ 2254. Because Green was chal lenging a state-court conviction
that becane final in 1995 prior to the effective date of the
AEDPA, he had at least until April 24, 1997, to file his § 2254
appl i cation.

According to the plain | anguage of the statute, any tine
t hat passed between the tine that Green’s conviction becane final
(or in this case, fromthe effective date of the Act because his
conviction becane final before then) and the tine that his state
application for habeas corpus was properly filed nmust be counted
agai nst the one year period of [imtation. 8§ 2244(d)(2);
Fl anagan, 154 F.3d at 199 n.1. The period during which Geen’s
state habeas application was pendi ng does not count toward the
period of limtation. 8§ 2244(d)(2). Geen filed his state
habeas application on March 27, 1997, which was deni ed on August
15, 1997. The one-year grace period was tolled while Geen’s
state habeas application was pendi ng, extendi ng the one-year
period until Septenber 12, 1997. See 8§ 2244(d)(2). Geen did
not file his 8 2254 application until January 14, 1998.

Green’s application was untinely according to the statute
and this court’s opinions interpreting the statute. The
appel lants’ interpretation of the statute is the correct one.
The district court’s interpretation that G een had one year to
file his 8 2254 application beginning on the date he exhausted

his state renedies is insupportable by either the plain | anguage
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of the statute or this court’s jurisprudence. |In deciding that
such an interpretation was required in order to avoid a violation
of the Suspension C ause, the district court did not have the
benefit of our opinion in Turner in which we held that the one-
year limtations period contained in 8 2244(d) did not violate
the Suspension Cause. 177 F.3d at 392-93.

The judgnent of the district court is REVERSED, and this
case is REMANDED to the district court wth instructions to grant
the respondents’ notion to di sm ss.

REVERSED AND REMANDED W TH | NSTRUCTI ONS.



