IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-10175
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
GARY DEAN POSEY,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 2:97-CR-61-ALL-1
~ Cctober 1, 1999
Bef ore H G3 NBOTHAM DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *

Gary Dean Posey appeals his sentences for failure to appear
and for felon in possession of a firearm He asserts that the
district court erred in failing to apply the nethodol ogy set
forth in the Novenber 1, 1998, version of U S S.G § 2J1.6
coment. (n.3).

Posey did not raise this specific objection in the district

court. Accordingly, we reviewonly for plain error. See United

States v. Spires, 79 F.3d 464, 465 (5th Cr. 1996). To obtain

relief under the plain-error standard, Posey must show an error

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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by the district court which is clear or obvious and which affects

his substantial rights. See United States v. Calverley, 37 F.3d

160, 162-63 (5th Gr. 1994) (en banc).

Posey has denonstrated that the district court plainly erred
inomtting to apply the nethodol ogy set forth in the anended
version of 8§ 2J1.6, coment. (n.3). The presentence report
states that the Novenber 1, 1997, version of the Sentencing
Gui delines was used to cal cul ate Posey’ s sentence. Because he
was sentenced on February 8, 1999, the Novenber 1, 1998, version
of § 2J1.6, comment. (n.3) applies to Posey’'s case. See 18
US C 8§ 3553(a)(4)(A). The approach set forth in that
application note requires that Posey’ s failure-to-appear
conviction be treated as an obstruction-of-justice enhancenent to
the underlying fel on-in-possession sentence and that the two
convictions then be grouped together pursuant to §8 3D1.2(c).

This yields a guideline inprisonnent range of 46 to 57 nonths.

Pursuant to 18 U. S.C. 8 3146(b)(2), the termof inprisonnment
for the failure-to-appear conviction nmust be consecutive to any
termof inprisonnent inposed for the underlying felon-in-
possessi on conviction. Therefore, if, on remand, the district
court elects to inpose a termof inprisonment on the failure-to-
appear conviction, Posey nmust receive two distinct sentences, and
t hese sentences nust be consecutive. Under § 2J1.6, comment.
(n.3), however, the sumof these two sentences nust not exceed
the applicable guideline range of 46 to 57 nonths’ inprisonnent.

Posey’s sentence is hereby VACATED, and the matter REMANDED

to the district court for resentencing in accordance with
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8§ 2J1.6, coment. (n.3). His request to withdraw the ot her
i ssues briefed on appeal is GRANTED.
VACATED AND REMANDED.



