UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-10257
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
ANGEL MANUEL RI VERA- ROVEROQ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:98-CR- 188-1-F)

Sept enber 28, 1999
Before DAVIS, DUHE, and DeMOSS, Circuit Judges.
PER CURI AM !

Angel Manuel Rivera-Ronero appeals his conditional guilty-plea
convi ction for possession of cocaine wth the intent to distribute.
Ri vera contends that the district court clearly erred in denying
his notion to suppress the evidence seized from his apartnent.
Ri vera argues that because he has only limted understanding of
English, his consent to the |aw enforcenent officers’ entry into,
and warrantl ess search of, the apartnent was involuntary.

Inreviewing adistrict court’s ruling on a notion to suppress

based on live testinony at a suppression hearing, this court nust

IPursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



accept the district court’s findings of fact unless they are
clearly erroneous or influenced by an incorrect view of the |aw.

United States v. Foy, 28 F.3d 464, 474 (5th Gr. 1994).

Vol unt ari ness of consent to enter a residence or nake a search is
a question of fact to be determ ned by a preponderance of the

evidence from the totality of the circunstances.? See United

States v. Cooper, 43 F.3d 140, 144 (5th Cr. 1995). “[I1]n regard

to Spanish speaking defendants, where there is sufficient
conversation between the suspect and | aw enforcenent officers to
denonstrate that the suspect had an adequate understandi ng of
English to fully conprehend the situation, a finding that consent

was voluntary may be proper.” United States v. Alvarado, 898 F. 2d

987, 991 (5th Cr. 1990).
The district court did not err, clearly or otherwse, in
finding that Rivera voluntarily consented to the officers’ entry

into, and warrantl ess search of, the apartnent. See Al varado, 898

F.2d at 991. Therefore, the judgnent of the district court is
AFFI RVED.

2ln brief, Appellant’s counsel argues that the proof of
vol unt ari ness nust be by cl ear and convi nci ng evi dence, relying on
United States v. Gonzales, 842 F.2d 748 (5th Cr. 1988) and United
States v. Parker, 722 F.2d 179 (5th Gr. 1983). Those cases were
overruled by United States v. Hurtado, 905 F. 2d 74, 75-76 (5th Cr
1990). We on this occasion, assune that these inproper citations
are the result of inadequate research rather than a deliberate
breach of duty by an officer of the court.
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