IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-10317
Summary Cal endar

M CHAEL E. BEARD,

Peti ti oner- Appel | ant,
vVer sus
UNI TED STATES OF AMERI CA,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(98- CVv-78)

Novenber 4, 1999
Before POLI TZ, WENER, and PARKER, Circuit Judges.
PER CURI AM *

Petitioner-Appellant Mchael E. Beard appeals from the
judgnent of the district court denying his application for habeas
corpus relief under 28 U.S.C. § 2241. Petitioner was convicted by
acourt-martial of commtting sodony wwth two children in violation
of the Uniform Code of Mlitary Justice, 10 U. S.C. 88 801-950. He
was sentenced to a dishonorable discharge, 10 years’ confinenent,
and reduction in rank to E-1. He appealed his conviction and
sentence to the United States Air Force Court of Crimnal Appeals,

which affirmed the findings and sentence of the court-martial. He

Pursuant to 5THCR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



sought review before the United States Court of Appeals for the

Armed Forces, which denied review without opinion. United States

v. Beard, 46 MJ. 407 (C. A A F. 1997).

MIlitary court-martial convictions are subject to collateral
review only if it is asserted that the court-martial |acked
jurisdiction, or substantial constitutional rights have been
vi ol ated, or other exceptional circunstances are present. Calley

v. Callaway, 519 F.2d 184, 203 (5th Gr. 1975) (en banc). This

court’s review of factual issues is |limted to determ ni ng whet her
the mlitary has fully and fairly considered contested factual
issues. Calley, 519 F.2d at 20S3.

Al t hough couched in terns of a violation of due process
petitioner’s argunments concerning the sufficiency of the evidence
and his allegation that the victins’ testinony was “tainted” raise
di sputed factual issues that were fully and fairly consi dered by
the mlitary court. Therefore, the district court properly denied
federal habeas relief. See id. Petitioner’s claimof ineffective
assi stance of trial counsel presents a m xed question of |aw and

fact that hinges on resolution of disputed factual issues. See

Strickland v. Washington, 466 U S. 668, 698 (1984). Because these
i ssues were fully and fairly considered by the mlitary court, the
district court did not err in denying habeas relief. Calley, 519
F.2d at 2083. Petitioner has failed to show any prejudice with
respect to his claim of ineffective assistance of appellate
counsel, since the issues that counsel are alleged to have failed

to raise were considered by the mlitary court. See Strickland,




466 U. S. at 687. Finally, although petitioner argues that the
mlitary appellate court applied an incorrect standard of review,
at base this argunent anmounts to a reassertion of his
i nsufficiency-of-the-evidence argunent, and the district court did
not err in denying habeas relief.

AFFI RVED.



