IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-10628
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
GONZALO ARMANDO DI AZ,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 4:98-CR-228-1-Y
Decenber 15, 1999

Before JOLLY, H GE NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Gonzal o Armando Diaz pleaded guilty to conspiracy to possess
wth intent to distribute nore than five kil ograns of cocaine.
He appeals his sentence arguing that his two prior convictions
for driving while intoxicated should not have been counted
towards his crimnal history score and that he therefore should
have been granted a safety-val ve adjustnent pursuant to U S S G

§8 2D1.1(b)(6) and 5CL. 2.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Diaz’s argunent regarding his prior convictions primarily
consists of his request for this court to depart fromthe Suprene

Court’s holding in Nichols v. United States, 511 U S. 738, 746-48

(1994). The holding in N chols is not relevant to the facts of
this case. Furthernore, if it were relevant, we could not depart
from Suprene Court precedent. W warn his court-appointed
counsel, R Sam Pestinger, that pursuing frivol ous appeal s

i nvites sancti ons. See United States v. Burleson, 22 F.3d 93, 95

(5th Gr. 1994).
Accordingly, this appeal is DI SM SSED AS FRI VOLOUS. See 5TH
CGR R 42. 2.



