IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-10955
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus

ROBERT DANI EL SALI NG JR ,
al so known as Robert Sali nes,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of Texas
USDC No. 7:98-CR-8-2

May 18, 2000
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *

Robert Daniel Saling, Jr., appeals his conviction and sentence
followng his plea of guilty to tanpering with a wtness under 18
US C 88 1512(b) and 2. Saling asserts that the governnent
breached the pl ea agreenent by noving for an upward departure. An
upward departure is not a “prosecution” such that the plea
provision forbidding the governnent from undertaking “future

prosecution” for related acts would be violated. Saling also

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



contends that because the plea agreenent contained a provision
stating that his sentence would be inposed under the Sentencing
Guidelines, an upward departure is not a sentence under the
guidelines and constitutes a breach of the agreenent. Thi s

argunent is directly foreclosed by United States v. Ashburn, 38

F.3d 803, 808 (5th CGr. 1994)(en banc).

Saling asserts that the court abused its discretion in denying
his notion to withdraw his guilty plea. He asserts that the court
erroneously found that two of the relevant factors did not apply to
him Even assum ng Saling had protested his i nnocence, that factor
al one was insufficient to permt wthdrawal fromthe guilty plea.

See United States v. Bond, 87 F.3d 695, 701 (5th Gr. 1996).

Saling also maintains that his notion to withdraw was tinely
because he was unaware t hat the governnent woul d nove for an upward
departure. Saling s notion was filed the norning of the sentencing
hearing and over two nonths after the governnent filed its notion.
Sal i ng has not shown that the district court abused its discretion

in denying his notion to withdraw. See United States v. Brewster,

137 F.3d 853, 857 (5th Cir.), cert. denied, 525 U S. 908 (1998).

Saling finally contends that the district court erred in
i nposi ng an upward departure for obstruction of justice. Saling
has waived his right to appeal his sentence except in certain

limted circunstances. This waiver was made know ngly and



voluntarily. See United States v. Portillo, 18 F.3d 290, 292-93

(5th Cr. 1994). Although the district court infornmed Saling at
sentencing that he had a right to appeal his sentence, any
confusion arising at sentencing would have no effect on the

validity of a guilty plea. United States v. Mel ancon, 972 F.2d

566, 568 (5th Cir. 1992).

A plain reading of the sentencing transcript reveals that the
court did not inpose an upward departure for obstruction of
justice; it instead granted an inplicit objection raised by the
Gover nnent and appl i ed the two-poi nt enhancenent for obstruction of
justice permtted under U S.S.G § 3Cl.1. Such an enhancenent is
not appeal abl e under an upwar d-departure exception to a wai ver - of -

appeal provision. See United States v. Gaitan, 171 F. 3d 222, 224

(5th Gr. 1999). The district court did inpose an upward departure
based upon Saling’s violent and extensive crimnal history. An
exception to the waiver provision exists for upward departures to
the extent they depart from the “guideline range deened npst
applicable by the sentencing court.” However, Saling cannot
chall enge this upward departure because it was not outside the
guideline range the sentencing court found “nost applicable.”
Saling has shown no error by the district court on appeal. Hi s
conviction and sentence are

AFFI RMED



