IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-11056
Summary Cal endar

ESSEX | NSURANCE COVPANY

Plaintiff - Counter Defendant - Appell ee,
vVer sus
REDTAI L PRODUCTS | NC.

Def endant - Counter C aimant - Appell ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:97-CV-2120-D

 April 12, 2000
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *
This case arises froma dispute over insurance coverage.
Redtail Products Inc. [Redtail] appeals froma judgnent

dismssing its counterclains and granting a declaratory judgnent

t hat Essex I nsurance Conpany [Essex] had no duty to defend or

indemify Redtail in an advertising injury case and that Essex
lawful |y canceled Redtail’s commercial general liability policy.
We affirm

Redtail sells nmotor oils and other |ubricants and uses the

mar ks of certain engine manufacturers in its |abeling and

Pursuant to 5THCR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



pronotional materials to informcustoners that they can use
Redtai|l products for those engines. On Septenber 27, 1996,

Qut board Marine Corporation [OMC] sent Redtail a letter alleging
that Redtail’ s use of OMC's marks violated its trademark rights.
Redtail contacted Corbin Shouse [ Shouse], an insurance agent.
Upon being infornmed that its existing policy did not cover
advertising injury, Redtail instructed Shouse to acquire a policy
that woul d. Shouse submtted an application on Redtail’s behalf
whi ch represented that there were no known clains or occurrences
that nmay give rise to clains in the five years previous to the
application. Essex issued a general liability policy to Redtail.
On June 2, 1997, OMC filed suit against Redtail. After Essex
recei ved a copy of the Septenber 27, 1996 OMC | etter, Essex
notified Redtail and certain other interested parties that the
policy was being canceled “due to m srepresentation.”

Essex filed a declaratory action, seeking a judgnent that it
had no duty under the policy to defend or indemify Redtail, that
the policy was void ab initio, and that Essex had |lawfully
canceled the policy. Redtail counterclainmed for a nunber of
causes of action, including m srepresentation, breach of
contract, and defamation. On cross notions for partial summary
judgnent, the district court ruled that Essex had no duty to
defend or indemify Redtail in the OMC suit. After a bench
trial, the district court issued judgnent in favor of Essex on
all clains except its contention that the policy was void ab
initio and dism ssed Redtail’s counterclains with prejudice.

We review the district court’s partial summary judgnent de



novo, Anburgey v. Corhart Refractories Corp., 936 F.2d 805, 809
(5th Gr. 1991), factual findings inits final judgnment for clear
error and its conclusions of |aw de novo. See Anerican Honme Assur.
Co. v. Unitramp Ltd., 146 F.3d 311, 313 (5th Gr. 1998).

The district court’s grant of partial summary judgnent was
proper. The court could consider the Septenber 27, 1996 OMC | etter
under John Deere Ins. Co. v. Truckin U S A, 122 F.3d 270, 272 95th
Cr. 1997) because the facts alleged in the underlying OMC conpl ai nt
were insufficient to determ ne coverage under the policy. The policy
specifically excluded coverage for advertising injury occurring
outside of the policy period and for injury arising out of a
publication of material that first occurred before the begi nning of
the policy period. OMC s conplaint letter of Septenber 27, 1996
denonstrates that the alleged trademark violations would be excl uded
under those ternms. In addition, under the fortuity doctrine, Redtai
coul d not receive coverage for a | oss or danage which was known to
have begun at the tinme the policy was purchased. See Two Pesos, |nc.
v. @ulf Ins. Co., 901 S.W2d 495, 501 (Tex. App. 1995, no wit).

The district court’s final judgnment dismssing Redtail’s
counterclains and granting judgnent for Essex was |i kew se proper.
Essential to several of Redtail’s counterclains was its contention
t hat Shouse acted as an agent for Essex during the procurenent of the
policy. The district court found, however, that Shouse was acting as
Redtail’ s agent during the application period. See MKillip v.

Enmpl oyers Fire Ins. Co., 932 S.W2d 268, 270 (Tex. App. 1996, no
wit). The district court therefore correctly dism ssed Redtail’s

fraud-rel ated countercl ains because they rested on Shouse’ s behavi or



during the application period, which could not be attributed to
Essex.

The district court’s conclusion that Essex conplied with the
contract terns and applicable law in canceling the policy is also
correct. Redtail’s defamation counterclains were properly di sm ssed
because the allegedly defamatory statenents were true as established
by evidence in the record and truth is a defense to such clains. See
Randal | s Food Markets, Inc. v. Johnson, 891 S.W2d 640, 646 (Tex.
1995). Finally, the district court correctly concluded that Redtai
failed to establish tortious interference with a prospective contract
because it did not show that Essex acted with malice. See Garner v.
Corpus Christi Nat’'l Bank, 944 S. W 2d 469, 477 (Tex. App. 1997, wit
deni ed) .

For the reasons stated in the district court’s partial
summary judgnent nenorandum opi ni on and order of Novenber 12,

1998 and nenorandum opi ni on of August 17, 1999, we affirm



