IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-11211
Summary Cal endar

UNI TED STATES OF AMERI CA

Pl ai ntiff-Appellee,
ver sus
ELI TREVI NO MUNG A

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 5:98-Cv-170

" November 30, 2000

Before SM TH, BENAVI DES, and DENNIS Circuit Judges.
PER CURI AM *

On March 7, 1995, Eli Trevino Mungia, now federal prisoner
# 26371-077, was indicted on one count of conspiracy to interfere
wth federally protected activities, three counts of interference
wth federally protected activities, three counts of possession
of a firearmduring and in relation to a crine of violence, and
one count of possession of an unregistered firearm The
i ndictnment alleged that Miungia and his codefendants shared a
hatred of African-Anericans and were attenpting to force African-

Anericans off of the streets of Lubbock, Texas, by driving

t hrough the streets and shooting African-Anmericans with a short-

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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barrel ed shotgun. Mingia was found guilty by jury verdict on al
counts. He was sentenced to a total of life plus 120 nont hs’

i nprisonnment and five years’ supervised release. This court
affirmed his conviction.

Mungia filed a “Motion to Reverse and Di sm ss Conviction” in
district court which was construed as a notion to vacate, set
aside, or correct sentence pursuant to 28 U S.C. § 2255. He
argued generally that: (1) his conviction under 18 U S.C. § 245
was invalid because the prosecution of his offense was not
certified properly; (2) the Governnent’s prosecution of himunder
8 245 violated the Tenth Amendnent; and (3) his trial counsel was
ineffective for failing to raise the aforenentioned i ssues during
his crim nal proceedings. Mingia was appoi nted counsel to
represent himin this matter. He then filed, through counsel, a
suppl enmental 8§ 2255 notion. After conducting an evidentiary
hearing, the district court denied Mungia’ s notion. Mingia filed
a tinely notice of appeal and requested a certificate of
appeal ability (COA). The district court denied his request for
COA.

This court granted COA limted to the foll ow ng issues:

(1) whether the certification requirenents of § 245(a)(1l) are
jurisdictional; and (2) whether the Governnent conplied with the
certification requirenents of 8§ 245(a)(1) prior to prosecuting

Mungi a under that statute.
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DI SCUSSI ON:
A def endant who has been convicted and has exhausted or has
wai ved his right to appeal is presuned to have been “‘fairly and

finally convicted.’” United States v. Shaid, 937 F.2d 228, 231-32

(5th Gr. 1991)(en banc)(citation omtted). “[A] ‘collatera
chal | enge may not do service for an appeal.’” [d. at 231
(citation omtted). GCenerally, a defendant who raises a
constitutional or jurisdictional issue for the first tinme on
col l ateral review nust show “both ‘cause’ for his procedura
default, and ‘actual prejudice’ resulting fromthe error.” 1d.

at 232 (citation omtted); but see Thor v. United States, 554

F.2d 759, 762 (5th Gr. 1977)(“Jurisdictional defects are al ways
subject to attack under section 2255, as that statute expressly
states.”). This procedural bar is not applicable in the instant
case, however, because it was not invoked by the Governnent in

district court. See United States v. Drobny, 955 F.2d 990, 995

(5th Gr. 1992)(procedural bar nust be invoked). In review ng
the denial of a 8§ 2255 notion, this court reviews the district

court’s factual findings for clear error and questions of |aw de

novo. See United States v. G pson, 985 F.2d 212, 214 (5th G
1993).

Mungi a argues that 8§ 245's certification requirenent was not
met in the instant case. The district court found that: (1) the
Associ ate Attorney Ceneral certified in witing that the
prosecution of Mungia was in the public interest and necessary to
secure substantial justice; (2) this certification was faxed to

the U S. Attorney in Lubbock, Texas, prior to Miungia’'s
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indictnment; and (3) this certification was not filed in the
district court prior to Mungia' s trial. The district court
concluded that the certification requirenent, as set forth in
8§ 245(a) (1), had been net in Mingia' s case.

The relevant portion of 8§ 245 provides that:

No prosecution of any offense described in this section
shal | be undertaken by the United States except upon
the certification in witing of the Attorney General,
the Deputy Attorney General, the Associate Attorney
Ceneral, or any Assistant Attorney General specially
desi gnated by the Attorney CGeneral that in his judgnent
a prosecution by the United States is in the public

i nterest and necessary to secure substantial justice,
whi ch function of certification nmay not be del egat ed.

8§ 245(a)(1). Mungia contends that the certification requirenent
in 8 245 is very simlar to the certification requirenment in 18
U S C 8§ 5032 and shoul d therefore be construed in an anal ogous
manner . Section 5032 authorizes juvenile-delinquency
proceedings in district court only if:

the Attorney Ceneral, after investigation, certifies to
the appropriate district court of the United States
that (1) the juvenile court or other appropriate court
of a State does not have jurisdiction or refuses to
assune jurisdiction over said juvenile wth respect to
such al |l eged act of juvenile delinquency, (2) the State
does not have avail abl e prograns and servi ces adequate
for the needs of juveniles, or (3) the offense charged
is acrime of violence that is a felony or an offense
described in [various specified federal |aws] and that
there is a substantial Federal interest in the case or
the offense to warrant the exercise of Federal
jurisdiction.

I f the Attorney Ceneral does not so certify, such
juvenile shall be surrendered to the appropriate |egal
authorities of such State.
8§ 5032 (enphasis added). Mingia argues that the witten
certification requirenent in 8 245(a)(1) inplicitly mandates a

suppl enentary notification requirenent because witten
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certification authorizing prosecution under 8 245 woul d be

meani ngless if the district court were not nade aware of such
certification. He therefore concludes that proper certification
under 8§ 245(a)(1l) requires that the witten certification be
filed in district court prior to arraignnent. |In support of this
argunent, he notes that certification in a juvenile proceedi ng
under 8§ 5032 nust be filed prior to arraignnment. See United

States v. Cuono, 525 F.2d 1285, 1289-90 (5th Gr. 1976).

Section 5032, however, explicitly requires the Attorney
Ceneral to certify “to the appropriate district court” that the
requi site factors are present. Because 8§ 245(a)(1l) does not
contain any anal ogous | anguage, there is no statutory requirenent
that the certification be filed with the district court.

Because the plain | anguage of the statute is clear, the sole

function of the courts is to enforce it according to its terns.

United States v. Ron Pair Enter., Inc., 489 U S. 235, 241

(1989)(citation omtted). The governnent conplied with the plain
| anguage of 8 245(a)(1) by securing a certification before
comenci ng the case. Thus, the certification requirenment was net
in the instant case.

Mungi a al so argues that the certification requirenent in
8 245 nmust be net before this Court may properly exercise subject
matter jurisdiction. Because the governnment properly conplied
with the statutory requirenents under 8 245, it is not necessary
for us to determ ne whet her proper certification is indeed

necessary for subject matter jurisdiction.
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Lastly, Mingia noves this Court for disclosure of his seal ed
presentence report to his counsel in order to search for possible
i ssues relevant to the recent Suprenme Court’s decision in

Apprendi v. New Jersey, 120 S. C. 2348 (2000). This notion is

deni ed because any possible Apprendi issue is not relevant to the
i ssues involved in the instant appeal.

Accordingly, the decision of the district court is AFFI RVED.



