IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20002
Summary Cal endar

HENRY L. CASH, SR ; EMM T DAVIS; AUSTIN RI LEY
CLEVELAND ROBI NSON, JR.; JOE VALENTI NE,

Pl ai ntiffs-Appell ees,
ver sus

CAMCO | NTERNATI ONAL, I NC.; REED TOOL COVPANY
Def endant s- Appel | ant s.

WLFORD M BOOKER; LI ONEL CARVAN, GOREE CHATMAN, JR.; LEVANT
CHERRY; LINCOLN COMO, HERVAN COOK; ANNIE DEAMs; EDDI E DI CKEY
CLAUDI A L. ERVIN, ARTHUR RAY HARRI SON, JAMES JACKSON, MATTIE

L. JOHNSON, EDWARD L. MCGOMAN, ALVIN NW SM TH, FLEET SPENCER;
CHARLES NWN TAYLOR;, M LTON W NTERS,

Pl ai ntiffs-Appellees,
ver sus

CAMCO | NTERNATI ONAL, I NC.; REED TOOL COVPANY
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas
(98- CVv-2892) & (98-CV-2893)

January 26, 2000
Before POLI TZ, WENER, and PARKER, Circuit Judges.
PER CURI AM *

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Def endants appeal an order remanding the Booker |awsuit to
state court and inposing costs and attorneys fees on the
defendants. The Booker lawsuit was renmanded to state court under
28 U.S.C. 8§ 1447(c) for lack of subject matter jurisdiction.

Orders remandi ng cases pursuant to 28 U.S. C. § 1447(c) are not
revi ewabl e on appeal, by mandanus or otherw se, except in civi

rights cases. 28 U S. C. 8§ 1447(d); Tillman v. CSX Transp., Inc.,

929 F.2d 1023, 1026 (5th Gr. 1991). Def endants argue that 8§
1447(d) does not prohibit us from voiding the order remanding
Booker because defendants are not asking for a review of the remand
on the nerits. Rather, argue defendants, the msfiling of their
Motion to Consolidate the Booker and Cash lawsuits, followed by
Judge Harnon’ s subsequent granting of that notion, rendered Judge
Hoyt’ s previous remand of Booker void ab initio.

This argunent is resourceful and imaginative but fatally
fl awed, as the | anguage of 8 1447(d) is clear: *“An order remandi ng
a case to the State court from which it was renoved is not
reviewable on appeal . . . .7 In addition, we have determ ned
previously that when a district court clerk mails a certified copy
of the remand order to the state court, the district court is

i mredi ately divested of jurisdiction. See Browning v. Navarro, 743

F.2d 1069, 1078 (5th G r. 1984). Accordingly, when here the clerk
mai l ed a certified copy of the order remandi ng Booker to the state
court, the district court no longer had jurisdiction over the
Booker claim We therefore dismss defendants’ appeal of the
remand order for want of jurisdiction. To that end, we note that

Judge Harnon’s order consolidating the Cash and Booker lawsuits is



void ab initio, as it was issued after Judge Hoyt’s remand of the
Booker lawsuit to state court.

Def endants al so appeal the district court’s order inposing
$600. 00 in costs and fees against themfor the inproper renoval of
Booker. In review ng an award of sanctions agai nst a defendant in
connection with a post-renoval remand deci si on, we nust exam ne t he

| egal propriety of the renoval itself. Avitts v. Anrbco Production

Co., 111 F.3d 30, 32 (5th Gr. 1997); Mranti v. Lee, 3 F.3d 925,

928 (5th Cr. 1993). “To determ ne whether renoval jurisdiction
exi sted, defense counsel had only to consider the conplaint at the
tinme the petition for renoval was filed.” 1d. at 928. A review of
plaintiffs’ petition at the tinme of renoval as well as defendants’
argunents in favor of renoval indicate that defendants presented a
colorable claim of federal jurisdiction. See |d. We therefore
vacate the award of fees agai nst defendants.

As for court costs, we noted in Mranti that such an award has
never been predicated on a finding of bad faith or negligent or
frivolous renoval. 3 F.3d at 929. According to a conmmentary on
the 1988 revision of § 1447(c), attorneys’ fees should be awarded
only if it was inproper for the defendant to renove. Mranti, 3
F.3d at 928 (citing Commentary on 1988 Revision follow ng 28
US CA § 1447 (West Supp. 1993)). No such restriction on a
court's discretion to award court costs is suggested in the
amendnent, however. [|d.

The award of attorneys’ fees is therefore vacated, but the

order awarding court costs is affirned. As Judge Hoyt'’'s order



remandi ng Booker did not item ze the $600 award between fees and
costs, however, we direct the district court to separate the $600
into attorneys’ fees and court costs, of which defendants are

responsible only for the latter.

APPEAL OF ORDER REMANDING BOOKER DISM SSED FOR LACK OF
JURI SDI CTI ON; APPEAL OF SANCTI ONS VACATED | N PART AND AFFI RVED I'N

PART; REMANDED FOR PURPOSE OF APPORTI ONI NG SANCTI ONS | NTO COSTS AND
FEES.



