IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20072
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
GLYNN M CHAEL KI RKLAND,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 97-CR-256-1

Decenber 9, 1999
Before POLI TZ, WENER, and EMLIO M GARZA, C rcuit Judges.
PER CURI AM *

Def endant - Appellant dynn M chael Kirkland appeals his
conviction followng ajury trial on two counts of possession of a
firearm by a convicted felon arising out of the purchase of a
shotgun while he was enployed as a sales nmnager at a used car
deal ership. Kirkland concedes that his counsel failed to renew his
nmotion for judgnment of acquittal, and thus, our reviewis |limted
to determ ni ng whet her there was a nmani fest m scarriage of justice.

See United States v. Galvan, 949 F.2d 777, 783 (5th Gr. 1991).

Such a mscarriage occurs only when the record is devoid of

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



evi dence to support the verdict or when the evidence is so tenuous
wth respect to a key elenent of the offense that a conviction
woul d be shocking. See id.

Wth respect to the first count, the evidence was
uncontradi cted that Kirkland decided to purchase the shotgun,
provided the funds for it, transported it in his vehicle, and had
access toit. Viewng the evidence in the |ight nost favorable to
the Governnent, see id. at 782-83, we cannot say that the record is
devoid of evidence of Kirkland s intent or that the evidence of
guilt was so tenuous as to render a guilty verdict shocking.

W al so reject Kirkland' s contention that the vari ance between
the date alleged in the indictnment and the evidence adduced at
trial is fatal to his conviction. The tinme an offense is commtted
is not an essential elenent of the of fense, and the Gover nnent need

not prove the exact date. See United States v. Bowman, 783 F.2d

1192, 1197 (5th Gr. 1986). The record is not devoid of evidence
that the of fense occurred in Cctober as alleged in the indictnent.
Further, a four or five nonth di screpancy is not unreasonable. See
id. Any confusion regarding the precise date does not alter the
fact that both the Donal dsons testified that Kirkland retrieved the
shotgun and M's. Donal dson saw himdrive away with it in his car.

For the foregoing reasons, we affirm the judgnent of the
district court.

AFFI RVED.



