IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20166
USDC No. H- 98- CV-2966

RODNEY NORMAN RGCSS, JR
Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON, DI RECTOR, TEXAS
DEPARTMENT OF CRI M NAL JUSTI CE
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeals fromthe United States District Court
for the Southern District of Texas

Oct ober 21, 1999
Before JOLLY, JONES and BENAVIDES, G rcuit Judges.
PER CURI AM *

Rodney Norman Ross, Jr., Texas prisoner #763978, noves for a
certificate of appealability (COA) to appeal the district court’s
denial of his request for in forma pauperis (IFP) status and the
dism ssal of his case with prejudice. Ross contends that his
initial pleading in the district court, entitled “Application for

Leave to File Applicant’s Mtion for Habeas Corpus Review in the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Interest of Justice,” was not a 28 U S.C. § 2254 petition, but
that his pleading in case nunber 98-3438 was intended as his
original 8 2254 petition. However, case nunber 98-3438 was
dism ssed with prejudice on the basis that it was duplicative of
the instant case. Thus, the nerits of Ross’s 8§ 2254 petition
have not been addressed, and this case remains the sole vehicle
for pursuing those clains.

Accordingly, COA is GRANTED. The district court’s order
di sm ssing Ross’s case with prejudice is VACATED and this case is
REMANDED f or consi deration of Ross’s Application for Leave to
File Applicant’s Mition for Habeas Corpus Review in the |Interest
of Justi ce.

Ross’ notion to proceed | FP on appeal is GRANTED

COA AND | FP GRANTED; VACATED AND REMANDED



