IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20257

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

W LLI E HENRY HARRI SON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(H98-CR-179-1)

June 29, 2000

Bef ore W ENER and STEWART, Circuit Judges, and ROSENTHAL®, District
Judge.

PER CURI AM **

In this direct crimnal appeal, Defendant-Appellant Wllie
Henry Harrison conplains that his plea of guilty pursuant to a
witten plea agreenent was not knowi ngly and voluntarily given
because of alleged deficiencies inhis Fed. R Cim P. 11 coll oquy
with the court; and further conplains that the district judge erred
reversibly in denying his notion to withdraw his guilty plea for

t he sanme reason plus his asserted failure to understand that he was

" District Judge for the Southern District of Texas, sitting
by desi gnati on.

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



pl eading guilty to a conspiracy to possess a controll ed substance
rather than possession itself. Finding no reversible error, we
affirmthe district court’s denial of Harrison’s notion to w thdraw
his plea and also affirmHarrison’s conviction and sentence.
l.
FACTS, PROCEEDI NGS, AND ANALYSI S

Harrison and his wife, Alice, were charged in a 6-count
indictment for various narcotic offenses. He entered into a
witten plea agreenent to plead guilty to conspiracy to possess 50
grans or nore of crack cocaine (Count 1), to waive his right to
appeal, and to cooperate fully with the governnent. |In return, the
governnent agreed to dism ss the remai ning counts of the indictnent
and, if it determned that Harrison had provided substanti al
assi stance, to nove for a downward departure. Several nonths
|ater, the governnent filed an “Information of Prior Convictions”
for purposes of sentence enhancenent, alleging that Harrison had
three prior felony convictions for possession of nmarijuana. On the
sane day as that filing, Harrison appeared for re-arraignnment at
which he pleaded guilty to the one conspiracy count. Present
during the Rule 11 colloquy with the district court were Harrison,
hi s conpensated counsel, and the Assistant United States Attorney.
At that tinme, of course, there had been no presentence
i nvestigation conducted by the Probati on Departnent so, anong ot her
unknowns, the validity of the governnent’s allegations of prior

convi ctions remai ned to be determ ned.



Al t hough the advice given by the district court during the
pl ea colloquy was | ess than perfect, perfection is not required;
and we find the advice adequate on the question of nandatory
m ni numsent ence. Al though Harrison conpl ai ns that he was confused
by the court and did not understand that, if the three prior counts
were proven and the governnent did not nove for a downward
departure below the m nimum pursuant to 8 5K. 1 of the Sentencing
Qui del i nes, the court would have no choice but to sentence himto
incarceration for life, we remain unconvinced. As noted, Harrison
was acconpani ed by experienced counsel and he hinself is a mature,
experi enced, and obviously street-wise drug dealer wth
consi derabl e prior exposure to the crimnal justice system These
facts, coupled with the witten plea agreenent entered into by
Harrison, wth advice of counsel, satisfies us that he knew
precisely what he faced and that his plea of guilty was given
knowi ngly and voluntarily. W have no doubt that Harrison
concluded (correctly) that, in |ight of the overwhel m ng evidence
of his quilt, his only possible chance of avoiding Ilife
i nprisonment was to plead, cooperate, and hope for a downward
departure. He did that in Cctober, 1998, and not until January,
1999 did he file a letter pro se seeking to wthdraw his guilty
plea. By then, of course, he nmust have ascertained that “Plan A’
was not wor ki ng, making “Plan B” necessary, i.e., claima deficient
Rul e 11 colloquy and seek to withdraw his guilty plea.

Qur careful review of the transcript of the Rule 11 hearing

di spel s any doubt about the adequacy of the colloquy regarding



mandatory m ni nuns. The court made sufficiently clear that if the
governnent’s all egations of prior convictions were confirned, the
mandatory m ni mum would be |ife inprisonnent. The court stated
that “the punishnment in this case can be up to life in prison” and
added that if the governnent “can’t prove sone other conviction,
the basic punishnment is 10 years to life,” i.e., there’ s 10-year
m nimum no matter what but life if the priors are proved. \Wen
viewed in light of the additional clarification by the prosecutor
(“...potentially, a mandatory mninmum of life wth the
enhancenent,”), Harrison had to know the situation, as did his
counsel who — 1like Harrison —indicated his understanding and
agreenent and never objected.

Even nore lame is Harrison's assertion that he did not
understand that he was inplicating Alice in the conspiracy plea,
insisting that he only intended to plead guilty to his own acts.
Again, Harrison has been a “frequent flier” in the system was
advi sed by counsel before entering the plea agreenent and at the
Rul e 11 hearing, and agreed under oath that he was guilty of the
conspiracy. Moreover, he and Alice —who, incidentally, pleaded
guilty to the sane conspiracy —were arrested together; drugs and
paraphernalia were discovered in the bedroom of their comunity
domcile; and the evidence is overwhelmng that they jointly
conducted their illicit business fromtheir common residence.

The district court conducted a live hearing on Harrison's
motion to withdraw his guilty plea in February, 1999, after which

the court denied the notion. Considering the hearing and the



evidence, and testing them under the seven factors specified in

United States v. Karr, 740 F. 3d 339, 343-44 (5th Gr. 1984), we are

left with no doubt but that the court did not abuse its discretion
in denying Harrison’s notion to withdraw his guilty plea.
1.
CONCLUSI ON

For the foregoing reasons we concl ude that Harrison’ s plea of
guilty was knowi ng and voluntary, and that the district court did
not abuse its discretion or otherwi se conmt reversible error in
denying Harrison's notion to withdraw his plea of quilty. Hi s
conviction and sentence are, therefore,

AFFI RVED.



