IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20335
Summary Cal endar

EMVANUEL MORENQO
Peti ti oner- Appel | ant,
vVer sus

GARY L JOHNSQON, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H-98-CV-1189

~ November 7, 2000
Before JOLLY, SM TH, and DUHE, Circuit Judges.
PER CURI AM !

Enmmanuel Mreno was convicted of nurder in Texas state court
in 1992. He subsequently filed a petition seeking habeas corpus
relief in federal court, which was deni ed because of untineliness.
This court granted a certificate of appealability (“COA”) on the
i ssue whether the limtations period under the Antiterrori sm and

Effective Death Penalty Act (AEDPA) is tolled until the date the

state court denies the prisoner’s habeas petition, or whether the

! Pursuant to 5THGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



limtations period is tolled until the prisoner receives actua
noti ce of the denial.

Once a prisoner’s state petition is denied, it is no |onger
“pendi ng” for purposes of tolling the AEDPA limtations period.
See Phillips v. Donnelly, 216 F.3d 508, 511 (5th Cr. 2000).

However, where a prisoner’s tinme to file a federal habeas petition
runs out before he receives actual notice that his state petition
was deni ed, the doctrine of equitable tolling may apply. See id.
Equitable tolling is “a discretionary doctrine that turns on the
facts and circunstances of a particular case . . . .” Fisher v.
Johnson, 174 F.3d 710, 713 (5th Cr. 1999). Whether the particul ar
facts of Mdreno’'s case warrant the application of the equitable
tolling doctrine is a question of fact to be decided by the
district court in its discretion. See id.

Accordingly, the dismssal as untinely by the district court
is VACATED and this case is REMANDED to the district court to

determ ne whether the doctrine of equitable tolling should be

applied to the facts of this case.



