IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20338

Summary Cal endar

W NSTON FI TZGERALD CLARKE
Pl ai ntiff-Appell ant

ver sus
D STRICT DI RECTOR UNI TED STATES | MM GRATI ON AND NATURALI ZATI ON

SERVI CE; JANET RENO, US Attorney Ceneral
Def endant s- Appel | ees

Appeal fromthe United States District Court
For the Southern District of Texas
USDC H- 98- CVv- 2840

March 9, 2000

Bef ore H G3 NBOTHAM DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *

The I NS began deportati on proceedi ngs agai nst O arke March 14,
1996, and O arke was ordered deported fromthe United States as a
result of his crimnal convictions, which occurred in 1995 and
1990. Cl arke sought a waiver from deportation under the INA 8
U S C 8§ 1182(c)(repeal ed Septenber 30, 1996). That provision was
repealed after the INS began O arke's deportation proceedi ngs and
Cl arke sought a waiver. On May 7, 1997, an immgration judge
determ ned that the AEDPA 8§ 440(d), 8 U S. C. 1105a(d)(repeal ed

"Pursuant to 5TH QR R 47.5, the court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Sept enber 30, 1996), rendered C arke ineligible for wai ver, because
t hat provision excluded aliens convicted of certain offenses from
wai ver. The imm gration judge i ssued a final order of deportation.

Cl ar ke sought habeas relief. The magi strate judge determ ned
that the INA, 8§ 242(g), 8 U S.C. 8§ 1252(g), deprived the court of
jurisdiction to hear O arke's cl ai ns because he had been convicted
of a specified offense. This provision applies to cases brought
under the transitional rules of the IIRIRA. See Requena- Rodri guez
v. Pasquarell, 190 F.3d 299, 303 (5th Cr. 1999). The Il R RA was
enacted after Clarke's deportation proceedi ngs conmenced. The
magi strate judge determned that the IIRIRA's transitional rules
applied retroactively to Carke, and that the court therefore
| acked jurisdictionto consider his claimfor discretionary relief.
The magistrate judge further determned that the court | acked
subject matter jurisdiction under 28 U S.C 8§ 2241 to consider
Clarke's claim for habeas relief, because the AEDPA § 440(a), 8
U.S.C. 1105a(a)(10)(repeal ed Sept enber 30, 1996), deprived federal
courts of jurisdiction to review deportation orders of crimna
al i ens.

Since the magistrate judge decided this case, we have issued
Requena- Rodri guez v. Pasquarell, 109 F.3d 299 (5th Gr. 1999),
which controls this issue presented on appeal. The IIRIRA' s
transitional rules apply to persons whose deportation proceedi ngs
began before April 1, 1997, and ended nore than 30 days after
Septenber 30, 1996. See Lerma de Garcia v. INS, 141 F. 3d 215, 216
(5th CGr. 1998). darke's deportation proceedi ngs began March 14,



1996, and ended May 7, 1997, so his case is governed by the
transitional rules. 8 U S C 8 1252(g), which deprives courts of
jurisdiction to hear clains by aliens over an order of the Attorney
Ceneral to "commence proceedings, adjudicate cases, or execute
renmoval orders against any alien under this Act," is a permanent
rule that applies to transitional cases. The provision applies
only to the actions specified in the statute. See Reno .
American-Arab Anti-Di scrimnation Comm, 119 S. C. 936, 941 (1999).
Section 1252(g) does not apply to Clarke's case, since his is not
one of the specified actions. |In Requena-Rodriguez, we joined the
majority of Circuits and held that under the transitional rules of
the IIRIRA, in a case in which 8§ 1252(g) does not apply and direct
review i s unavail able, federal courts retain habeas jurisdiction
under 28 U S.C § 2241. The IIRIRA's transitional rule 8§
309(c)(4) (G precludes appeals of deportation orders for aliens
convi cted of aggravated fel onies, such as Carke, so direct review
was unavailable to him Under Requena-Rodriguez, we nust vacate
the magi strate judge's decision that the Il RIRA deprived the court
of subject matter jurisdiction to review Carke's clains. On
remand, the court nmy consider constitutional and statutory
chall enges to the deportation order under its 28 U S. C § 2241
jurisdiction.

Clarke argues that the mgistrate judge | acked
jurisdictionto enter judgnent. Carke's attorney signed a consent
formthat included consent to entry of judgnent by the nmagistrate

judge. A party's attorney may consent to the entry of judgnent by



a magistrate judge. United States v. Muhammad, 165 F.3d 327, 330
(5th Gr. 1999). A magi strate may exercise jurisdiction over a
case by consent of the parties and by virtue of that consent may
direct the entry of judgnent. See 28 U . S.C. 636(cC). The
magi strate judge had jurisdiction to enter judgnent.

VACATED and REMANDED; MOTI ON to expedite appeal MOOT.



