UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-20490

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

VERSUS

MARI A EVA ABARCA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas

(H 98- CR- 206- 2)
July 26, 2000
Bef ore GARWOOD, DeMOSS and PARKER, Circuit Judges.

PER CURI AM *
Def endant - Appel | ant Maria Eva Abarca appeals her sentence,
followng the district court’s assessnent of three crimnal history

points for a state conviction that she contends should have been

"Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



characterized as relevant conduct of her federal drug conspiracy
of fense rather than a prior sentence justifying additional crim nal
hi story points. Because the district court did not err in its

determnation, we affirm

| .

On June 10, 1998, Abarca and several others were charged in a
two count indictnent with (1) conspiracy to possess with intent to
distribute over 1,000 kilograns of marijuana in violation of 21
US C 88 841(a)(1), (b)(1)(A & 846 and (2) conspiracy to | aunder
monetary instrunents in violation of 18 U S C. 8§ 1956(h). The
indictnment stated that the conspiracy to possess with intent to
distribute occurred from Novenber 1994 to Septenber 1997. Abarca
pl eaded guilty to both charges on Decenber 2, 1998.

Thereafter, a pre-sentence investigation report (“PSR’) was
prepared and filed with the district court. Abarca filed several
objections to the recommendations in the report. Gernmane to the
i nstant appeal was an objection to paragraph 59 of the PSR, which
suggested that three crimnal history points be assessed for
Abarca’s state conviction for delivery of a controlled substance.
See U S. Sentencing Cuidelines Mnual § 4Al.1(a). That state
convi ction concerned a cocai ne sale on August 22, 1997, to which

she pl eaded guilty and was sentenced for five years on QOctober 15,



1997.* A second addendumto the PSR was filed, but it maintained
the prior recomendation to assess the three crimnal history
poi nts.

On May 19, 1999, after hearing argunent from both Abarca and
t he governnent, the district court overruled Abarca s objection to
the three crimnal history point assessnent and sentenced her to
two 210 nonth sentences, to run concurrently with each other and
with the state conviction. Furthernore, Abarca was ordered to be
pl aced on supervised release for a term of five years and fined
$3,000 in addition to a special assessnment of $100 per each count.

Thi s appeal ensued.

1.

We review de novo a district court’s interpretation of the
United States Sentencing Quidelines (“Cuidelines”). See United
States v. Reliford, 210 F.3d 285, 306 (5th Cr. 2000). But a
district court’s factual findings and its determ nation of what
constitutes relevant conduct for purposes of sentencing are
reviewed for clear error. See United States v. Wall, 180 F. 3d 641,
644 (5th Cir. 1999).

Under 8 4Al.1(a) of the Cuidelines, three points are assessed

for each prior sentence of inprisonment exceedi ng one year and one

Thus, at the tinme of her federal sentencing, Abarca was
incarcerated in state prison



month. “The term ‘prior sentence’ neans any sentence previously
i nposed upon adj udi cation of guilt, whether by guilty plea, trial,

or plea of nolo contendere, for conduct not part of the instant

of fense.” U. S. Sentencing CGuidelines Manual 8§ 4Al.2(a)(1) (1998).
A sentence inposed after the defendant’s comencenent of the
i nstant of fense, but prior to sentencing on the instant offense, is
still a prior sentence if it was for conduct other than conduct
that was part of the instant offense. See id. application note 1.
“Conduct that is part of the instant of fense neans conduct that is
rel evant conduct to the instant offense under the provisions of
§ 1Bl1.3 (Relevant Conduct).” See id. Section 1B1.3 of the
Cui del i nes defines “rel evant conduct” in pertinent part as:

(A) all acts and omssions conmtted, aided,

abetted, counseled, commanded, induced, procured,

or willfully caused by the defendant; and

(B) in the case of a jointly undertaken crim nal

activity . . . all reasonably foreseeable acts and

om ssions of others in furtherance of the jointly

undertaken crimnal activity, that occurred during

the comm ssion of the offense of conviction, in

preparation for that offense, or in the course of

attenpting to avoid detection or responsibility for

t hat of fense .

Here, Abarca concedes that the sentence of her state
convi ction exceeds one year and one nonth, but she maintains that
her prior state conviction concerned conduct that is part of her
i nstant federal drug conspiracy offense and, therefore, should have

been included as part of the relevant conduct of that offense

rather than as a prior sentence. For support, she notes that her



state offense for delivery of cocaine occurred on August 22, 1997,
wthin the tine frane of the existence of the drug conspiracy as
alleged in the indictnent. Moreover, because the PSR included as
rel evant conduct i nformation about other prior cocai ne sal es during
t he exi stence of the drug conspiracy, she nmaintains that excl uding
the state <conviction as relevant conduct was unreasonabl e,
arbitrary, and illogical.

We find Abarca’s argunents to be without nerit. Al though the
PSR i ncl uded statenents about cocai ne sales other than the August
22, 1997 state offense as rel evant conduct and suggested that the
amount 2 sold in those sal es be converted to a marijuana equi val ency
and added to the total marijuana distributed, the district court
specifically declined to consider the cocaine or to add its
mar i j uana equi val ency to the anount of marijuana distributed. The
district court clearly indicated that it viewed the drug conspiracy
charge as a marijuana conspiracy. The indictnment charged Abarca
and her co-conspirators as having conducted a narijuana, not
cocai ne, conspiracy. The limted nature of the conspiracy is
further evidenced by the trial of one of Abarca’s co-conspirators,
whi ch delved solely into the distribution of marijuana. |ndeed,
the district court revealed that if it had focused on the cocai ne

sales, then it woul d have sentenced Abarca to a | onger termrat her

2The anpount sold in the cocaine sales other than the August 22,
1997 state offense was at |east four kil ograns. The marij uana
equi val ency would have been 800 kil ograns. See United States
Sentenci ng Gui delines Manual 8§ 2D1.1 application note 10.
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than to the |l ow end of the guideline range.

Even if the prior cocaine sales did matter and were consi dered
to be relevant conduct, that does not also require the August 22,
1997 state offense to be viewed as relevant conduct. Al t hough
Abarca contends that treating the prior cocaine sales differently
fromthe August sale is unreasonable and arbitrary in light of the
time frame recited in the indictnent, the critical inquiry as to
whet her certain conduct is not part of the instant offense and,
thus, is not relevant conduct is whether the prior conduct
constitutes a severable, distinct offense fromthe instant offense
of conviction. See United States v. Thomas, 973 F.2d 1152, 1158
(5th Cr. 1992). To make this factual determnation, a district
court may consider several factors, including tenporal and
geogr aphi cal proximty, common victins, and a common crim nal plan
or intent. See United States v. Blunberg, 961 F.2d 787, 792 (8th
Cr. 1992) (citing United States v. Beddow, 957 F.2d 1330, 1338
(6th Gr. 1992)). Al t hough the drug conspiracy charge and the
August 22, 1997 state offense overlap in sone of the factors
particularly the identity of the victim i.e., society, it is clear
that delivery of cocaine is a distinct and severabl e of fense from
conspiracy to possess wwthintent to distribute marijuana. The two
of fenses have materially different elenents. In addition,
notwi thstanding the tinme frane alleged in the indictnent, the

actual conduct wunderlying the entire marijuana conspiracy, as



stated in the PSR ended by March 1997, several nonths before the
August 22, 1997 offense.

Adm ttedly, perceiving the prior cocaine sales as relevant
conduct while not doing so as to the August 22, 1997 state of fense
may seemat first to be unreasonable and arbitrary. But the prior
cocai ne sales noted by the PSR as rel evant conduct term nated by

March 1997, the sane tinme the conduct underlying the marijuana

conspiracy actually ended. On the other hand, Abarca’'s state
arrest for delivery of cocaine did not occur until five nonths
| ater. Thus, tenporal proximty to the wunderlying conduct

supporting the marijuana conspiracy just does not exist as to the
August 22, 1997 state offense as it appears to exist wth respect
to the prior cocaine sales. Unless the prior cocai ne sales and the
August 22, 1997 state offense were part of a cocaine conspiracy
count, which the indictnent clearly did not charge, the tine
di fference al one between the prior cocai ne sal es and t he August 22,
1997 state of fense suggests that they are distinguishable fromeach
ot her and need not be both grouped as relevant conduct for the
marij uana conspiracy. Accordingly, the district court did not
clearly err when it assessed three crimnal history points for

Abarca’ s August 22, 1997 state offense.

For the foregoi ng reasons, the sentence of the district court



i s AFFI RMVED.



