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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20599
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
EDDI E GOMVEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 98-CR-126-7

 April 13, 2000

Bef ore WENER, DeMOSS, and PARKER, Circuit Judges.
PER CURI AM *

Eddi e Gonez argues that the district court clearly erred in
i ncludi ng the 1996 cocai ne transactions as rel evant conduct to
t he of fense of conviction. The inclusion of the 1996
transactions increased the quantity of drugs for which Gonez was
hel d responsi ble. Gonez argues that the 1996 cocai ne
transactions were not part of the conspiracy for which he was

convicted and were not part of the sane common schene or plan as

t he conspiracy.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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The district court’s determ nation on the quantity of drugs
for sentencing purposes is a factual finding that this court

reviews for clear error. United States v. Torres, 114 F.3d 520,

527 (5th Gr. 1997). To determ ne whether prior conduct
qualifies as relevant conduct under 8§ 1Bl1.3(a)(2), we consider
the simlarity, regularity, and tenporal proximty of the

conduct. United States v. Bethley, 973 F.2d 396, 401 (5th GCr.

1992) (relevant conduct apply to drug distributions occurring
continuously during the six nonths before the charged conduct).
There is no dispute as to the facts of this case. The
cocai ne trafficking engaged in during 1996 was outside of the
time period which the indictnent specified for the conspiracy.
The 1996 transactions took place |ess than one year before the
dates of the conspiracy. The 1996 transactions involved the sane
peopl e involved in the charged conspiracy. Gonez argues that the
1996 transactions were not part of the conspiracy because the
drugs noved in 1996 did not cone fromthe sane source or go to
the sane destination as the drugs in the charged conspiracy.
Thi s argunment woul d be persuasive if the charged conspiracy
i nvol ved regul ar shi pnments of drugs froma single source to a
singl e destination; however, the charged conspiracy was not a
structured operation. Rather, it consisted of stealing, buying,
and selling marijuana and cocaine in an opportunistic nmanner.
The district court was not clearly wong in finding that the 1996
transactions were part of the rel evant conduct of the conspiracy.

AFFI RVED.



