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Before JOLLY, SM TH, and WENER, C rcuit Judges.
E. GRADY JOLLY, Circuit Judge:”

In this death penalty case, the petitioner, Gary Wyne
Et heri dge, seeks a certificate of appealability (“COA”). Etheridge
seeks certification of two issues relating to his state trial and
death sentence for the nurder of fifteen-year-old Christie
Chauviere while in the course of robbing her and sexually
assaul ting her. Et heri dge argues that his state habeas counsel
rendered ineffective assistance for failure to raise the
i neffectiveness of his state trial counsel, who had failed to

introduce mtigating evidence during the sentencing phase of his

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



trial. W are presented this rather convoluted ineffective
assi stance cl ai mbecause Etheridge is now procedurally barred from
exhausting in state courts the ineffectiveness of his state trial
counsel --an issue he hopes to reach by using habeas counsel’s
failures as a basis for cause and prejudice, which in turn would
avoi d the procedural bar. Further, Etheridge argues that his equal
protection rights were violated as a result of the trial court’s
failure to give the jury a mtigating instruction during the
sentenci ng phase of his trial. We conclude that Etheridge has
failed to mke a substantial showing of the denial of a
constitutional right. Thus, we deny his application for a CQOA

I

A

On February 2, 1990, Gail Chauviere arrived honme fromwork at
approximately 5:40 p.m She was enpl oyed as the project nmanager of
a townhouse-condom nium conplex in San Luis Pass, Texas. Because
of the nature of her job, Gail usually brought a bag of cash hone
with her fromthe workpl ace.

Upon arriving honme, Gail noticed a dark car parked in her
driveway. As she got out of her car, a dog cane from behind the
parked car and ran towards her. Gail imrediately recognized the
dog, because only a few days earlier she had given the dog to one
of her co-workers at the apartnent conplex, Gary Wayne Et heri dge.
Gail thus assuned that the dark car in her driveway belonged to

Et heri dge. As Gail approached her house, she was net by Etheri dge,



who was wal king fromthe direction of the garage. The two entered
the house, and Gail placed her purse and the bag containing the
money on a chair. Gil’s fifteen-year-old daughter, Christie, was
the only nenber of the famly at honme when Gail and Etheridge
entered the house.

Al t hough the exact details of what happened next are not
absolutely clear, Gail testified that Etheridge inquired if she was
expecting any visitors. Gail responded by saying that she was
expecting her father to cone over at any mnute. Etheridge then
inquired as to the |ocation of the noney he knew she brought hone
every day from the office. Gail responded by stating that the
money was in the bag she had just placed on the chair. At this
point, Gail began pleading with Etheridge that he just take the
money and go and that he not harm her daughter Christie. As she
spoke t hese words, she reached for her daughter, who was novi ng of f
the sofa where she had been seated since they entered the house.
Et heri dge reacted to this sudden novenent by grabbing Christie by
the hair and pulling her towards him Christie then began to
scream and Etheridge told her to shut up. Real i zing that his
verbal threats were being ignored, Etheridge then drewa knife from
behi nd his back and threatened to cut Christie's throat if she did
not shut up.

After holding the knife to Christie’s throat for a few
monments, Etheridge released Christie and began to stab Gail.

Medi cal reports indicate that Gail was stabbed two or three tines



on her left side, and that she suffered a single blowto her head.
The blow to Gail’s head was so severe that she testified that she
t hought she heard an explosion in her head. |Imediately foll ow ng
the blow to her head, she | ost consciousness.

When Gai | regai ned consci ousness she began to screamfor hel p.
At approximately 5:50 p.m, Gail’s neighbor, Lorene MCreight, who
had only just seconds earlier knocked on the door to see if
Christie was at hone to ask her if she could babysit for her the
next evening, heard Gail’'s pleas for help. Ms. MCreight
i medi ately ran hone to get her husband. After returning with her
husband, Stan, they tried to enter Gil’s house through a back
door. When this attenpt proved unsuccessful, Stan instructed
Lorene to go back to their house and get his gun. Stan then

noti ced the garage door was open, and he entered the house though

it. Inside, he discovered Gail’s bl oody body Iying in the entrance
hall. He then noticed Christie’s body Iying on the other side of
the hall. Christie’s hands were bound together and she had been

st abbed several tines on her left side. Stan imedi ately called the
pol i ce.

O ficer John Rhyne, a Ri chwood police officer, was the first
to respond to the call. Upon arriving, he discovered Christie' s
body. After a brief examnation of her body, Oficer Rhyne
determned that she had died as a result of a nunber of stab
wounds. Additionally, Ofice Rhyne noted that Christie s clothes

fromthe waste down had been stripped off, her hands were bound



wth a telephone cord, and she had been gagged with a towel.

O ficer Rhyne then heard soneone noaning for help. After a
brief search, he discovered Gail lying in an adjacent room At
this point the paranmedics had arrived, and Gail was transported to
Brazosport Menorial Hospital. After being transferred to Hermann
Hospital in Houston, Gail was exam ned by Dr. Janes H Duke. Dr.
Duke testified that Gail was admtted to the hospital with nultiple
penetrating wounds to the neck, face, chest, upper abdonen, and
arns. She had a severe wound to her right eye, and a gaping sl ash
wound to her neck. The neck wound was deep enough to have severed
the jugular vein, but tests indicated that the vein had not been
cut. Although the stab wounds she suffered were severe and life
threatening, Gail survived the attack

B

After fleeing the Chauvieres’ hone in Gil’s car, Etheridge
picked up his wife Theresa and their baby daughter Brittany.!?
Etheridge then drove to Theresa's cousins Charles and d enda
Roenker’ s house. Et heridge told the Roenkers that he had just
stabbed a man and that he thought the man was dead. Et heri dge
cl eaned hinself up in the Roenker’s bathroom and dressed a cut he

had suffered to a finger. Et heridge, along wth his wfe and

Mhen Et heridge arrived hone to pick up his wife and daughter,
he di scovered that she was babysitting her friend s, Tanya Ray, two
children. Etheridge took the children to a bar in town where Tanya
wor ked, and during a brief conversation with Tanya he told her that
he had killed a man in a knife fight.



daughter, then intended to flee the state of Texas. However, after
about a hal f-hour on the road, Etheridge returned to the Roenkers’
home and asked themto take care of Brittany.

Sonmewher e near Mbil e, Al abama, Etheridge abandoned his w fe.
Shortly thereafter, Etheridge wecked Gail’s car.? At this point,
Et heri dge decided that he would hitchhike back to Texas. On
February 7, 1990, Paul Day, an off-duty Houston police officer
spotted Et heridge wal ki ng al ong Hi ghway 288 i n Texas. Day arrested
Et heri dge and Mrandi zed him O ficer Day then asked Etheridge if

he knew why he was under arrest. FEtheridge responded by saying,
“Yes, | know |I’m under arrest for killing that fifteen-year-old
girl. 1'"msorry for what | did, and | was going back to Brazoria

County to turn nyself in.
After being returned to Brazoria County, Etheridge was again
M randi zed, and he signed a docunent confirmng that he had
recei ved the warnings. Etheridge then spent four hours answering
questions and drafting a witten confession. The confession, which
Et heri dge had an opportunity to view and change, was signed by
Et heri dge on each page and stated in pertinent part:
On February 2, 1990, . . . | left ny work | ocation and
drove to Freeport, Texas and went to a dope house on East
Sixth Street where | bought 50 bucks of powder cocai ne

and Al gave ne a needle and | done a shot of dope there
at his house. . . . | was driving and | stopped on Gl f

2While driving Gail'’s car in Mbbile, Al abama, Etheridge
swerved of f of the road and struck the nedian. As aresult of this
collision with the nedian, two of the car’s tires were punctured
and defl at ed.



Boul evard and got the sane needl e that | had used earlier
and done anot her shot of dope. . . . [After arriving at
my house] | went inside the house and | ocked nyself in
t he bat hroom and was doing dope in there for about one
and a half hours and ny wi fe, Theresa, kept comng to the
door and saying, what are you doing in there. . . . |
canme out of the bathroomafter awhile and | had drank al

my beer, so | got in nmy car and drove to a |iquor store
on Gulf Boul evard, bought sone nore beer, and then |
called this queer naned Ed and he told ne cone on over to
his house in Surfside about 6:00 ppm and | told himl
woul d have a look at it. . . . [After attenpting to buy
sone nore drugs] | headed for Gail’s house. . . . | knew
where she lives as | had followed her hone a few days
earlier because she had given ne a dog and went over and
pi cked up the dog. Wien | arrived at Gail’s house, her
car was not at honme and | went up to the house and
knocked on the door and Gail’s daughter reached up and
opened t he door and about this tinme Gail drove up in the
driveway and I was still on the porch. . . . Gil wal ked
on in the house and | wal ked in behind her and | cl osed
the door behind us. Gail s daughter had been on the
phone but she hung up when we cane in. Gai | asked
sonet hi ng about the tax paper but | don’t renenber what
it was and | told Gail that | needed sone noney and she
| ooked sort of worried and she was hol di ng her purse, a
money bag and bunch of file papers in her arns and |
gr abbed t he noney bag and she freaked out and so did her
daughter so | told them ‘sit down on the couch and shut
up, bitch,” and | pulled out ny knife. Gail and her
daughter then sit down on the couch and they were all
hysterical. | told themto shut up. Al | want is the
noney. | said, Gail | like you, but | have a drug
problem and | have got to have the noney and | showed
themny armwhere | had been shooting up. Gail said all
| had to do was tell us and we woul d have gi ven you sone

money. . . . At this tinme they are still sitting on the
couch and | tried to gag themw th sonething but | don’'t
remenber if | gagged themor not. They were still rea
hysterical and | told Gail’s daughter to sit right there,
bitch, and | said | amgoing to put you, Gil, in the

closet and lock it and | told the daughter | amgoing to
put your nother in the closet and I am out of here. |
took Gail by the arm and we were heading through the
kitchen to a closet and Gail was in front of ne and as we
entered the kitchen she reached for the counter and swing
around and cut nme with sonething on ny left index finger
and this set nme off. | never saw what she cut ne wth,
but | grabbed her by the hair of her head and pushed her



down and she fell into the hallway. | was scared and |
ki cked her and I was cutting Gail and her daughter was
scream ng and | went where Gail’ s daughter was and | was
cutting her and Gail and | was Fighting in a little
garden room and Gail’s daughter cane over to where we
were and we were all fighting in this little room The
next thing | renenber is | was running outside and | had
my pocket knife in ny hand and it was all bloody and I
got in my car but it would not start and | went into
their garage to | ook for sone battery cables but there
wasn’'t none. | went and tried to start ny car agai n but
it would still not start so | went into the house and got
Gail’'s car keys and started up her car. It was a sky
bl ue col or 1989 nodel A dsnobile Cutlass Sierra. | first
started forward and when | went backwards | backed off
the concrete and thought | was stuck and | junped out of
the car and run in the garage and went back to the car
and backed it on out onto the street and drove off.

The next day, February 8, Etheridge was again interviewed by
the police. During the course of this interview, Etheridge gave a
second confession outlining substantially the sane course of events
that he had revealed to the police the previous day in his witten
conf essi on. Specifically, during the course of this second
confession, Etheridge denied raping Christie and said he coul d not
remenber stabbing either woman. He did state, however: “I killed
agirl.” Etheridge also stated that he had gone to the Chauvi eres’
house on February 2, al one.

On April 2, 1990, the day before he was indicted for the
murder of Christie Chauviere, Etheridge told the police that he
wanted to change his story. Etheridge nowtold the police that he
was not al one when he entered the Chauvieres’ house. Instead, he
stated that he was acconpanied by a long-tine friend who he

identified as “Queer Eddie.” It was “Queer Eddie,” Etheridge



claimed, who had killed Christie. Despite his clainms that he had
known “Queer Eddi e” for approximately 14 years, Etheridge coul d not
remenber his |ast nane or his address.

C

On April 3, 1990, Etheridge was indicted by a Brazoria County,
Texas Grand Jury on a single-count indictnment for the capital
nurder of Christie Chauviere.? Specifically, the indictnent
charged Etheridge with the nmurder of Christie Chauviere while in
t he course of robbing her, sexually assaulting her, kidnaping her,
and robbing her nother. The indictnment also included four
enhancenent paragraphs all eging prior felony convictions for theft,
burgl ary, and aggravated assault.

On Cctober 31, 1990, Etheridge was tried for the nurder of
Christie Chauviere. On Novenber 6, the jury returned a verdict of
guilty. The sentencing phase of Etheridge’s trial began the next
day. Despite FEtheridge's present claim that substantia

“mtigating evidence” existed, his trial counsel decided not to

3Texas Penal Code section 19.03(a)(2) provides in relevant
part:

Capital Murder.
(a) A person conmts an offense if he commts nurder
under 19.02(b) (1) and:

(2) t he person iﬁtentionally commts the

murder in the course of commtting or
attenpting to commt kidnaping, burglary,
aggravat ed sexual assault, ar son, or

obstruction or retaliation.

Tex. Penal Code Ann. § 19.03 (Vernon, 1999).



of fer any evidence during the sentencing phase of the trial. In
accordance with article 37.071 of the Texas Code of Crim nal

Procedure in 1990, the court submtted tw special issues to the
jury:

(1) WwWas the conduct of the Defendant, Gary Wyne
Et heridge, that caused the death of the deceased,
Christie Chauviere, conmtted deliberately and with the
reasonabl e expectation that the death of the deceased or
anot her would result?

(2) Is there a probability that the Defendant, Gary
Wayne Etheridge, would commt crimnal acts of violence
that would constitute a continuing threat to society?

The court then instructed the jury that:

If you return an affirmative finding on each of the
| ssues submitted to you, the court shall sentence the
defendant to death. You are further instructed that if
you return a negative finding on any |Issue submtted to
you, the court shall sentence the defendant to the
penitentiary for life. You are therefore instructed that
your answers to the Issues, which determne the
puni shnment to be assessed to the defendant by the court,
shoul d be reflective of your finding as to the personal
culpability of the defendant, Gary Wayne Etheridge, in
this case.

Finally, the court instructed the jury that it shoul d consi der
mtigating evidence as follows:

You are instructed that when you deli berate on the
questions posed in the Issues, you are to consider
mtigating circunstances, if any, supported by the
evi dence presented in both phases of the trial, whether
presented by the state or the defendant. A mtigating
circunstance may include, but is not limted to, any
aspect of the defendant’s character and record or
circunstances of the crine which you believe could nake
a death sentence inappropriate in this case. |f you find
that there are any mtigating circunstance in this case,
you must deci de how nuch wei ght they deserve, if any, and
thereafter, give effect and consideration to them in
assessing the defendant’s personal culpability at the

10



time you answer the |ssues. If you determ ne, when

giving effect to the mtigating evidence, if any, that a

life sentence, rather than a death sentence, is an

appropriate response to the personal culpability of the

def endant, a negative finding should be given to one or

nore of the |ssues under consideration.

On Novenber 8, the jury answered “yes” to both the specia
issues, and the court sentenced Etheridge to death. On
Decenber 10, Etheridge filed a notion for a new trial. On
January 21, 1991, after conducting a hearing, the court denied his
not i on. The next day, Etheridge filed a notice of appeal. On
June 22, 1994, the Texas Court of Crimnal Appeals affirned

Et heridge’s conviction and sentence. See Etheridge v. State, 903

SSwW2d 1, (Tex. Cim App. 1994). On May 10, 1995, the Court of
Crim nal Appeals denied his notion for rehearing. On QOctober 10,
1995, the United States Suprene Court denied his petition for
certiorari. See Etheridge v. Texas, 516 U S. 920 (1995).

On April 23, 1997, Etheridge filed his original petition for
state habeas relief. This petition was anended two nonths | ater on
June 18, 1997. On January 6, 1998, the state district court
entered findings of fact and conclusion on law. On April 1, 1998,
the Texas Court of Crim nal Appeal s denied Etheridge s application
for state habeas relief.

On Novenber 13, 1998, Etheridge filed a petition for federal
habeas relief. Three days earlier, on Novenber 10, 1998, Etheridge

changed his version of the underlying facts surroundi ng the nurder

11



of Christie Chauviere for the third tine.* Etheridge swore to an
affidavit stating that although he was present when Christie was
murdered, it was his brother, Mke Etheridge, who killed Christie.
The affidavit provided in relevant part:

On February 2, 1990, ny brother M ke Etheridge and

| went to the hone of Gail Chauviere in R chwod,
Texas. . . . Wien we got inside the house, | asked Gail
for an advance on ny paycheck, but Gail refused to give
me any noney. | told her to be quiet, that | only wanted

the noney. W struggled, and | tried to cal m her down
and put her in the closet so we could take the noney and
go. | didstab Gail with a small pocketknife that | kept
in nmy pocket for work. She grabbed sonething sharp from
the kitchen and cut nme on the |eft hand.

Meanwhi | e, her daughter, Christie Chauviere, had
cone out of the bathroom and becane hysterical and was
screaming. Mke tried to get her to be quiet. They were
in a different part of the house from where Gail and |
were. | was near the kitchen with Gail and M ke was in
the front entrance way with Christie. | could hear
Christie yelling, but I was having a hard tinme trying to
get Gl to quit fighting ne. . . . | then heard
Christie stop nmaking noise. | did not see Mke stab
Christi e. | did not stab or cut or hurt or have any
sexual contact with Christie in any way.

Once | freed nyself from@Gail and heard Christie was

quiet, | saw M ke standing over Christie in the entrance
way. M ke and | then left through the door in the
garage. | was bleeding fromthe cut on ny hand. M car

woul d not start, so Mke and | got in Gil’'s car [and
drove away].

“nitially, Etheridge told Tanya Ray and the Roenkers that he
had stabbed a man in knife fight. Then he told Oficer Day and t he
Brazoria County police departnent follow ng his arrest that he had
acted alone in killing Christie. Subsequently, just one day before
he was indicted for the murder of Christie Chauviere, he told the
police that his “long-tine friend ‘Queer Eddie’” had killed
Christie. Now, after exhausting all of his direct and state habeas
appeal s he changed his story for the third time stating that his
brother, M ke Etheridge, had killed Christie.

12



On May 19, 1999, the United States District Court for the
Southern District of Texas, Houston Division, denied Etheridge’'s

petition for habeas relief. See Etheridge v. Johnson, 49 F. Supp. 2d

963 (S.D. Tex. 1999). On Septenber 10, 1999, Etheridge filed a
request for a COA with our court.
|1
A
Etheridge seeks a COA on two issues: (1) whether the
assi stance he received fromhis state habeas counsel was rendered
constitutionally ineffective as a result of his failure to raise a
claimof ineffective assistance of trial counsel;® and (2) whether
the district court’s failure to give the jury a special issue on
mtigating evidence resulted in a denial of his Equal Protection
ri ghts because such an issue was |ater mandated by statute and
given by the court during the trials of other defendants who were
charged wth commtting capital offenses on the sane date as

Et heri dge.

5'n Etheridge's petition and in his reply brief, he argues
that trial counsel was ineffective because he failed to introduce
mtigating evidence during the sentenci ng phase--specifically, that
“trial defense counsel failed to present evidence of an enotionally
scarred upbringi ng, abuse by a drunken father, suicide attenpts by
his nother, a head injury as a child, and drug dependency since
adol escence.” The failure of habeas counsel to include this claim
may be due in part to the fact that trial counsel furnished an
affidavit indicating that the failure to put on this “mtigating
evidence” was a deliberate choice in trial strategy. See infra
note 8 It should be noted that Etheridge’ s state habeas counsel
did raise a claim of ineffective assistance based on trial
counsel’s failure to use all of his perenptory strikes during voir
dire.

13



In determning i f a COA shoul d be i ssued, we first nust decide
whet her Et heridge “has nmade a substantial show ng of the denial of

a constitutional right.” 28 U S.C. 8§ 2253(c)(2); see also Drinkard

v. Johnson, 97 F.3d 751, 756 (5th G r. 1996). Etheridge can nake
such a showng if he “denonstrates that the issues are debatable
anong jurists of reason; that a court could resolve the issue [in
a different manner]; or that the questions are adequate to deserve

encouragenent to proceed further.” Barefoot v. Estelle, 463 U S.

880, 893 n.4 (1983)(citations omtted). |In a capital case, “the
severity of the penalty does not in itself suffice to warrant the
automatic issuing of a certificate,” although the court my
consider the nature of the penalty in deciding whether to allow an
appeal. 1d. at 893.

B

Wth respect to the first issue, Etheridge argues that he has
been denied constitutionally effective counsel because, in the
st at e habeas proceedi ngs, habeas counsel failed to raise a cl ai mof
i neffective assistance of trial counsel, based on trial counsel’s
failure to offer mtigating evidence during the sentenci ng phase of
his trial.

The district court held that because this claim of trial
counsel’s ineffectiveness had not been raised before the state
courts, the federal court could grant no relief until the clai mwas
exhausted in state court. The district court further held,

however, that no relief in fact could be granted by the federa

14



courts because of the Texas' abuse of the wit doctrine®--an
i ndependent and adequate state procedural rule, which bars
successi ve state habeas petitions.

We agree that Etheridge is procedurally barred from raising
this unexhausted claimin state courts because of the Texas abuse

of the wit doctrine. See Col eman v. Thompson, 501 U.S. 722, 735

n.1 (1991)(holding that “[I]f the petitioner failed to exhaust
state renedies and the court to which the petitioner would be
required to present his clains in order to neet the exhaustion
requi rement would now find the clainms procedurally barred, [then]
there is [a] procedural bar default for purposes of federal habeas

[relief]”); MNobles v. Johnson, 127 F.3d 409, 423 (5th Gr.

1997) (stating that the Texas abuse of the wit doctrine represents
“an adequate state procedural bar for purposes of federal habeas

review'). Thus, for purposes of federal habeas relief, this state

6See Tex. Code Crim P. Ann. art. 11.071 8 5 (Vernon Supp
1999), stating in relevant part:

(a) If aninitial application for a wit of habeas corpus
isuntinely or if a subsequent applicationis filed after
filing an initial application, a court may not consider
the nerits of or grant relief based on the subsequent or
untinely initial application unless the application
contains sufficient facts establishing that:

(1) the current clains and issues have not
been and could not have been presented
previously in a tinmely initial application or
in a previously considered application filed
under this article or Article 11.07 because
the factual or legal basis for the clains was
unavai |l abl e.

15



procedural bar prevents our considering the nerits of this claim
absent a showi ng of “cause for failing to raise the alleged error
earlier and suffered prejudice therefrom” or the failure of the
court to consider the claim will result in a “fundanental

m scarriage of justice.” Callins v. Johnson, 89 F.3d 210, 212 (5th

Cir. 1996)(citing MO eskey v. Zant, 499 U S. 467, 493-94 (1991);

see al so Nobles, 127 F.3d at 423.

Et heri dge argues that the ineffectiveness of his state habeas
counsel in failing to raise a claimof ineffective assistance of
trial counsel <constitutes sufficient “cause” for his present
inability toraise this claim Further, Etheridge argues, that if
this court does not consider the nerits of this claim he wll
suffer prejudice because he wll be prevented fromseeki ng federal
review of his trial counsel’s performance, which, if considered by
the federal courts, wll result in a new sentencing hearing.
Utimtely, Etheridge argues, at this new sentencing hearing, the
jury wll be allowed to consider several pieces of mtigating
evidence, which wll result in the inposition of a life sentence
rat her than death. Consequently, because his state habeas counse
failed to raise a claimof ineffective assistance based on trial
counsel’s failure to introduce this mtigating evidence, Etheridge

argues that he has suffered prejudice.’” Thus, Etheridge argues, he

Al though Etheridge raises a claim of ineffective trial
counsel for failing to introduce mtigating evidence, trial
counsel’s affidavit reflects that the decision not to introduce
such mtigating evidence was a deliberate choice of strategy,

16



has denonstrated sufficient “cause and prejudice” to disregard the

state procedural rule.® Mreover, Etheridge argues in his petition

arrived at after carefully considering that although such evi dence
may shed sone |ight on Etheridge’s troubl ed background, it may al so
lead the jury to conclude that Etheridge posed a future danger to
soci ety. Such strategic choices are not likely to provide the
basis for an ineffective assistance of counsel claim See Mann v.
Scott, 41 F.3d 968, 984 (5th Cr. 1994)(stating that “strategic
decisions not to introduce evidence . . . [of] a double-edged
nature . . . are granted a heavy neasure of deference in a
subsequent habeas attack” and carry a strong presunption that they
were in fact reasonable). Here, there is nothing in the record to
suggest that trial counsel’s choice anbunted to ineffectiveness.

8Al t hough Etheridge’s “cause and prejudice” argument, inits
full est expression, seens to have been evolving throughout the
briefing process, it is best articulated, with sone help from us,
as follows: (1) Jones was decided incorrectly insofar as it held
that ineffective assistance of habeas counsel cannot serve as
sufficient “cause” for avoiding the state procedural bar; (2) the
incorrect result reached by the Jones court reflects a
m sinterpretation of Coleman v. Thonpson, 501 U. S. 722 (1991); (3)
Coleman is properly read to suggest that in death penalty cases in
Texas, where the state is statutorily required to provi de conpet ent
habeas counsel, see Tex. Code Crim P. art. 11.071 § 2(a) (Vernon
1999), the petitioner’s attorney is not the petitioner’s agent;
therefore, the petitioner is no longer responsible for his
counsel ’s m st akes because the state has assuned the responsibility
for providing conpetent counsel; (4) because the state--not the
petitioner--mnmust assune the responsibility for counsel’s m st akes,
habeas counsel’s failures may serve as “cause” for avoiding the
procedural bar when habeas counsel fails to neet the mninmal |evel
of conpetency; (5) once the plaintiff has been able to establish
that habeas counsel has failed to neet the mniml |evel of
conpetence--i.e., sufficient “cause” for invoking the procedural
bar--the petitioner nust then establish prejudice resulting from
habeas counsel’s failure to raise the barred claim (6) with
respect to prejudice, Etheridge argues that if habeas counsel had
raised the claimthat trial counsel was ineffective for failing to
introduce mtigating evidence at his sentencing hearing, he would
have received a new sentencing hearing; (7) further, Etheridge
argues that he was ultimately prejudiced by ineffective habeas
counsel because such mtigating evidence introduced at the
sentencing hearing would have resulted in at |east one of the
jurors voting to sentence him to I|ife, instead of death.
Therefore, Etheridge argues, the procedural bar based on the Texas

17



that a “fundanental m scarriage of justice” wll occur if he cannot

abuse of the wit doctrine can be avoided by this denonstration of
cause and prejudice.

Key to Etheridge’ s argunent is his particular interpretation
of the foll ow ng passage in Col eman:

Where a petitioner defaults a claimas a result of the

denial of the right to effective assistance of counsel,

the State, which is responsible for the denial of a

constitutional matter, nust bear the cost of any

resulting default and the harmto state interests that
federal habeas relief entails. Adifferent allocation of
costs is appropriate in those circunstances where the

State has no responsibility to ensure that the petitioner

was represented by conpetent counsel. As between the

State and the petitioner, it is the petitioner who nust

bear the burden of a failure to follow state procedural

rul es.

Col eman, 501 U S. at 754. As noted above in this footnote,
Et heri dge argues that because the state of Texas has assuned a
responsibility to provi de habeas counsel, it nust bear the cost of
any resulting default by such counsel, which here is the
opportunity to raise the defaulted claimin this federal habeas
pr oceedi ng.

The respondent, on the other hand, rejects this interpretation
of Col eman. Essentially, the respondent argues that the word
“constitutional” isinplied when referringtothe responsibility of
the state to provide conpetent counsel. The respondent thus reads
the sentence in the quotation from Col eman above as follows: “A
different allocation of costs is appropriate in those circunstances
where the State has no [constitutional] responsibility to ensure
that the petitioner was represented by conpetent counsel.” See
Coleman, 501 U. S. at 754. The respondent therefore argues that,
because Et heri dge does not have a constitutionally protected right
to counsel in state habeas proceedings, Etheridge nust bear the
cost of all procedural defaults.

We do not suggest that the franmework of Etheridge s argunent
is inplausible. W are, however, precedent bound to reject this
anal ysis. See Jones, 171 F. 3d at 270; Callins v. Johnson, 89 F. 3d
210 (5th Cr. 1996). Furthernore, as we have indi cated, Etheridge
has provided no evidence that would suggest that counsel’s
strategic choices of introducing no mtigating evidence was not a
prof essional ly acceptabl e judgnent call. See Mann, 41 F. 3d at 984.
Finally, it is pure speculation that a new hearing would result in
a different result.
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present this claimbecause he is actually i nnocent of the nurder of
Christie Chauviere.?®

In Jones v. Johnson, 171 F.3d 270 (5th Cr. 1999), we had an

opportunity to consi der whether the i neffective assi stance of state
habeas counsel could constitute sufficient “cause” to avoid a state
procedural bar. [|d. at 276. The petitioner there alleged that
“his state habeas counsel rendered ineffective assistance by
failing toraise the issue of his trial counsel’s ineffectiveness.”
Id. at 276. As an initial natter, the court stated:

Jones did not present this claimfor review on either
di rect appeal or during the state habeas proceedi ngs, and
this unexhausted claimis therefore procedurally barred.
Further, Jones’ clai mwould be dism ssed as abuse of the
wit under state law if presented in a second state
petition and is |ikew se barred from our consideration.
Jones nust therefore assert cause and prejudice for not
bringing these clains in his first state application or
be procedurally barred.

ld. at 276-77 (citing Coleman v. Thonpson, 501 U S. 722 (1991)).

Focusi ng on the i ssue of “cause,” the court held that attorney

error in a state habeas proceedi ng could not constitute sufficient

'\ need not address the “fundanental m scarriage of justice”
exception to the independent and adequate state procedural bar
Al t hough Et heri dge has made this claimin his petition, his counsel
at oral argunent recogni zed the | ack of evidentiary support for it
inthe record. Etheridge, however, did submt his own affidavit in
t he federal habeas proceedi ngs in which he stated that his brother
mur dered Christie Chauviere while Etheridge was restraining Gail in
anot her part of the Chauvieres’ house. This statenent, however,
reflects at | east Etheridge s fourth version of his involvenent in
the nmurder of Christie Chauviere, and as we have indicated is not
supported by any ot her evidence.
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cause for avoiding the adequate and i ndependent state procedural
bar:
Jones contends that his state habeas counsel’s failure to

present his ineffective assistance claim during state
habeas proceedings constitutes cause sufficient to

overcone procedural default. The law is well-
established, however, that such error commtted in a
post -conviction application, where there is no

constitutional right to counsel, cannot constitute cause.
Jones’ contention is thus without nerit.

ld. at 277 (citations omtted); see also Callins v. Johnson, 89

F.3d 210 (5th Gr. 1996)(stating that state habeas “counsel’s
i neffectiveness will constitute cause only if it is an i ndependent
constitutional violation and [since] there is no constitutiona
right to counsel in habeas proceedings . . . no error by habeas
counsel can ever constitute cause for abusing the wit”).

Thus, our precedent is clear that the failure of Etheridge’s
state habeas counsel to raise the issue of the ineffectiveness of
trial counsel cannot constitute “cause” sufficient to escape the
procedural default of this claim Accordingly, the claim is
procedurally barred from our consideration.

C

Turning to Etheridge’s equal protection claim Etheridge
points out that he was not entitled to the benefit of a mtigating
instruction provided by a recently enacted Texas statute; yet,
ot her defendants, who were charged with conmtting capital crines
on the sane date as his crine, but who were tried after him are

entitled to the instruction. This circunstance, he says, denies
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hi mthe Fourteenth Amendnent right to equal protection of the | aw
Wth respect to his right at stake, Etheridge contends that
because “there is no personal right so fundanental as the right to

life,” the state’s legislative restriction placed on the benefit
of this statutory instruction must pass strict scrutiny.?0
Consequent |y, Etheridge argues, because the limtation cannot pass
strict scrutiny, it is unconstitutional.

Shortly after Etheridge was sentenced to death, the Texas
Legi slature, in 1991, anended the capital sentencing procedure to
i nclude a special issue explicitly requiring the jury to consider
any mtigating circunstances agai nst inposing the death penalty.
See Tex. Code Cim P. Ann. art. 37.071. The new special issue
required the jury to consider the follow ng question if they had
answered affirmatively to the first two i ssues of “deliberateness”
and “future danger to society”:

Whet her, taking into consideration all of the

evi dence i ncluding the circunstances of the offense, the

def endant’ s character and background, and the personal

nmoral culpability of the defendant, there is sufficient

mtigating circunstance or circunstances to warrant that

a sentence of life rather than a death sentence be
i nposed.

°Et heri dge understandably fails to identify any specific
provi sion of the Constitution that assures a fundanental right to
life. See R chard v. Hnson, 70 F.3d 415, 417 (5th GCir.
1995) (stating that ®“a fundanental right for equal protection
purposes is one that is explicitly or inplicitly protected by the
Constitution”). Rather, he sinply asserts in his brief that “there
is no personal right so fundanental as the right to life.”
Actual ly, the Constitution only guarantees fundanental due process
before one’s life may be taken by the state.
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Tex. Code Crim P. Ann. art. 37.071 8 2(e)(Vernon 1992). Thi s
change in procedure was initially limted to those offenses that
were conmitted on or after September 1, 1991. [d. at § 5(a).
However, in 1993, the Texas Legislature further anended the
procedure to require that the special issue be given in all
capital cases “whether commtted before, on, or after the effective
date of this Act [August 30, 1993].” Tex. Code C&rim P. Ann. art.
37.071 (Vernon 1994). Additionally, a specific provision was
adopt ed that expressly required that the special issue be given in
all capital cases for offenses commtted before Septenber 1, 1991,
that cane to trial on or after Septenber 1, 1993, either for the
first tinme or on re-trial after the granting of a new trial or
puni shnment hearing. Tex. Code. &tim P. Ann. art. 37.0711 (Vernon
1994) .

As a result of these anendnents, defendants who commtted
their offenses before Septenber 1, 1991, and were tried for those
of fenses before Septenber 1, 1993, did not receive the benefit of
the special mtigating instruction. Etheridge' s trial fell within
this gap.

We agree with Etheridge that the equal protection clause is
“essentially a mandate that all persons simlarly situated nust be
treated alike;” however, under the equal protection clause, courts
apply “different standards of review dependi ng upon the right or

classification inplicated.” Rolf v. Gty of San Antonio, 77 F.3d

823, 828 (5th Cr. 1996). If a statute di sadvantages a suspect
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class, or if it inpinges upon a fundanental right, the statute is
subject to strict scrutiny. 1d. Oherw se, courts apply the | ess
stringent rational basis test to determne if the statute passes
constitutional muster. |d.

Et heri dge argues that articles 37.071 and 37.0711 are subj ect
to strict scrutiny because his fundanental right to life 1is
i npi nged by the denial of the additional instruction. The statutes
in question do not address so broad a concern. | nstead, these
statutes address the procedure by which the state nay take a life,
and thus inplicates Etheridge's right to certain procedures in
death penalty cases. The question is whether the denial of the

benefit of these procedures to Etheridge inpinges sone fundanent al

right to which he is entitled. |If they do, then we will have to
determ ne whether the state can advance a conpelling interest in
these laws; if they do not, then the state nust only denonstrate a
rational basis to justify these laws that effectively exclude
Et heridge fromtheir coverage.

On nunerous occasions, the Suprene Court has held that the
Texas sentencing procedure in place prior to 1993 satisfies the
fundanental constitutional right to due process of law in death

penalty cases. ! See Johnson v. Texas, 509 U.S. 350 (1993); G aham

U'n Lackey v. Scott, 28 F.3d 486 (5th GCr. 1994), we
addressed a constitutional challenge to the exact jury charge given
i n Etheridge. The defendant requested a separate jury instruction
on mtigation. Id. at 488. The state trial court denied this
request. |d. On federal habeas review, the defendant agreed that
“W thout the requested [mtigation] instruction, the Texas speci al
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v. Collins, 506 U. S. 461 (1993); Franklin v. Lynaugh, 487 U S. 164

(1988); Jurek v. Texas, 428 U.S. 262 (1976). Consequently, because

the pre-anendnment procedure afforded Etheridge all of the due
process rights to which he was constitutionally entitled, the
deni al of the additional instruction does not result in the denial
of a fundanental due process right. Thus, Etheridge cannot assert
the right to have his equal protection claim challenging articles
37.071 and 37.0711, judged under a strict scrutiny test. W will,
therefore, review Etheridge’s equal protection claim under the

rational basis test. See City of deburne v. deburne Living

Center, 473 U. S. 432, 440 (1985); Rolf, 77 F.3d at 828.

As the district court noted, the applicability of Article
37.0711 was limted to “new trials or new sentencing hearings--
circunstances in which a court has reopened a judgnent--and article
37.01 to new offenses.” Etheridge, 49 F. Supp.2d at 991. dearly,
Texas has a legitimate interest in providing persons tried in the
future wth additional procedural rights. On the other hand, the
State of Texas has a legitimate interest in “the finality of

convi ctions that have survived direct reviewwi thin the state court

system” See Etheridge, 49 F.Supp.2d at 991 (quoting Brecht v.

issues did not allow the jury to give mtigating effect to the
evi dence.” Id. W rejected this argunent stating: “W have
previously stated that the Texas sentencing schene does not
preclude the jury fromgl ving mtigating effect to evidence. . . .”
Id. at 489. Thus, Lackey nmakes it clear that the Texas speci aI
i ssues provi ded Etheridge wth constitutionally adequate
protection.
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Abr ahanson, 507 U. S. 619 (1993)). Thus, because articles 37.071
and 37.0711 have a rational basis for their enactnment, we hol d t hat

these statutes pass constitutional scrutiny wunder the Equal

Protecti on C ause.
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11
In sum Etheridge has failed to nake a substantial show ng of
the denial of any constitutional right. Thus, his request for a
COA is DENIED, and the appeal is DI SM SSED.
DENI ED and DI SM SSED.
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