IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20828

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

RAFAEL DOM NGUEZ, SR,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas
(H 98- CR-126-1)

Sept enber 26, 2000
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Raf ael Dom nguez, Sr., appeals his conviction by guilty plea
for conspiracy to possess with intent to distribute a controlled
subst ance. He argues (1) that the governnent failed to establish
the factual basis for his plea, (2) that he received ineffective

assi stance of counsel, (3) that the district court erred in

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



calculating his sentence. After reviewng the briefs and the
record, we find no grounds for reversal.

Dom nguez pleaded guilty to violating 21 U S.C. 88 841 and
846. He argues that since the governnent conceded that he did not
know that there was cocaine included in the shipnment of marijuana
he conspired to make, there is no factual basis for his guilty plea
to the charge that he conspired to possess wth intent to
distribute both marijuana and cocai ne. Section 841, which defines
the offense underlying the conspiracy, requires only know ng
possession with intent to distribute a controlled substance.
Dom nguez’s know edge that the shipnent contained nmarijuana
provi ded a factual basis for his guilty plea. Wiet her or not he was
aware of the cocaine in the shipnment does not bear on his guilt
under Sections 841 and 846; the references to cocaine in Section
841 appear only in its sentencing provisions.

This court generally declines to reviewclains of ineffective
assi stance of counsel on direct appeal. United States v. G bson, 55
F.3d 173, 179 (5th Gr. 1995). W have “undertaken to resolve
clains of inadequate representation on direct appeal only in rare
cases where the record allowed us to evaluate fairly the nerits of
the claim” United States v. Higdon, 832 F.2d 312, 314 (5th Gr.
1987). This is not such a case.

In his plea agreenent, Dom nguez explicitly waived his right

to appeal his sentence except for an upward departure from the



sent enci ng gui delines. Dom nguez does not contest the validity of
this waiver. See United States v. Sharpe, 193 F.3d 852, 871 (5th
Cr. 1999) (enforcing waiver-of-appeal provisionin plea agreenent
when defendant did not contend that the waiver was uninfornmed or
i nvoluntary), cert. denied, 120 S. C. 1202, 1218, 2658 (2000).
Dom nguez was sentenced to the mninmum sentence wthin the
Cui del i nes. Thus, he has waived his right to appeal his sentence.

For these reasons, Dom nguez’s conviction and sentence are

AFFFI RMED



