IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20933
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

HECTOR AURELI O SANCHEZ- ZUNI GA,
al so known as Hector Sanchez,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 99-CR-183-1

~ August 23, 2000

Bef ore KING Chief Judge, and POLITZ and WENER, C rcuit Judges.
PER CURI AM *

Hector Aurelio Sanchez-Zuni ga (Sanchez) appeals the sentence
i nposed following his guilty plea conviction for illegal reentry
into the United States in violation of 8 U S.C. § 1326. Sanchez
chal | enges a sixteen-level increase to his base offense |evel
pursuant to U.S.S.G 8§ 2L1.2. Sanchez’s argunent that nere
possessi on of cocai ne does not qualify as an “aggravated fel ony”

for purposes of 8 2L1.2 is foreclosed by our decision in United

States v. Hinojosa-Lopez, 130 F.3d 691, 693-94 (5th Cr. 1997).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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In H noj osa-Lopez, we determ ned that a prior conviction

constitutes an aggravated felony for purposes of § 2L1.2 if
“(1) the offense was puni shabl e under the Control |l ed Substances

Act and (2) it was a felony.” 130 F.3d at 694. Hi nojosa-Lopez’s

rationale applies to the instant case. Possession of cocaine is
puni shabl e under the Controll ed Substances Act, and such
possession is a felony under Texas law. See 21 U . S.C. 8§ 844(a);
TEX. HEALTH & SAFETY CoDE ANN. 88 481.102(3) (D), 481.115 (West
2000) .

Sanchez acknow edges that his appellate argunents are at

| east partially forecl osed by H noj osa-Lopez but argues that a

determ nation that he commtted a drug-trafficking offense when
he “nmerely possessed cocai ne vi ol ates conmopn sense, the rul e of
lenity, and the due process requirenent of notice and
specificity.” “The rule of lenity . . . applies only when, after
consulting traditional canons of statutory construction, [a court

is] left wwth an anbi guous statute.” United States v. Shabani,

513 U. S 10, 17 (1994) (enphasis added). The term “aggravated
fel ony” was not so anbiguous as to require an application of the

rule of lenity. See Hi nojosa-Lopez, 130 F.3d at 693-94.

Sanchez’ s due process argunent al so i s unconvi nci ng.
Sanchez is challenging a sentencing guideline, not a crimnal
statute. “Due process does not nmandate . . . notice, advice, or
a probable prediction of where, within the statutory range, the

gui deline sentence will fall.” United States v. Pearson, 910

F.2d 221, 223 (5th Cr. 1990).
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Thi s appeal borders on being frivolous. W caution counsel.
Counsel has no duty to bring frivol ous appeal s; the opposite is

true. See United States v. Burleson, 22 F.3d 93, 95 (5th Gr.

1994) .
The judgnent of the district court is AFFI RMED



